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SANTA MARGARITA WATER RIGHTS CONTROVERSY, 
CALIFORNIA 


MONDAY, AUGUST 13, 1951 


House or REPRESENTATIVES, 
SpECIAL SUBCOMMITTEE ON IRRIGATION AND RECLAMATION 
oF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Fallhrook, Calif. 

Chairman Eneie. The subcommittee will be in order. 

Ladies and gentlemen, this is an official subcommittee of your 
House of Representatives from Washington, D. C. It is the Sub- 
committee on Irrigation and Reclamation of the House of Represent- 
atives which has jurisdiction of all irrigation and reclamation mat- 
ters in which the United States Government is involved. The Sub- 
committee on Irrigation and Reclamation, in addition to being the 
committee which authorizes all irrigation and reclamation projects 
throughout the United States. is also the legislative committee of the 
House dealing with the problems of water and water law and recla- 
mation law throughout the entire West. This subcommittee also has 
jurisdiction of all interstate compacts between States relating to the 
distribution of water throughout the United States by interstate 
compact, 

We are here today at the request ot humerous local cit izens and local 
organizations. I wish, in the beginning, to introduce the members 
of my subcommittee by name and a little later I will call on them for 
a brief expression, prior to the time the testimony is started, but to 
identify this subcommittee for you, my name is Clair Engle. I live 
at Red Bluff. Calif. TI am Congressman from the Second District 
in this State and I am chairman of the House Subcommittee on Irri- 
gation and Reclamation. 

On my left I have Congressman Sam Yorty of Los Angeles, who is 
also a member of this subcommittee, a member of the full Committee 
on Interior and Insular Affairs. and one of the most active Members 
of Congress on water rights problems. 

On my right I have another gentleman from Los Angeles who is 
also one of the leading spokesmen in the field of water legislation in 
the United States. Mr. Norris Poulson. 

Further on my right, the second man to my right, is from Pennsyl- 
vania, Mr. John . Saylor, who, notwithstanding the fact that he 
comes from an area where they try to get rid of water, rather than 
to conserve it, has taken an intense interest in the water problems 
of the Far West. 

A little later we will have with us Congressman Walter S. Baring of 
Nevada, from our neighboring State. He came in a little late this 
morning on an airplane, but he will be here in a few minutes. 
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In addition, too, we have with us Mr. James K. Carr, who sits second 
to my left. He is the technical consultant, and civil engineer for the 
Subcommittee on Irrigation and Reclamation of the House. 

Now, we are honored today to have with us a number of State legis- 
lators who have appeared here because of the public interest in this 
hearing and because, sooner or later, the joint water problems com- 
mittee of the State Legislature may be involved in it. 

Senator Williams is here, at the other end of the table—the third 
from my left. He is chairman—you correct me, Senator, if I do not 
give your title correctly—of the joint water problems committee 
of the State legislature. 

Sitting Immediately beyond him, and to the end of the table, is 
Senator Ben Hulse. Senator Hulse, as I understand, is a member 
of that same committee. 

Now, over on the end of the table, at the far end, we have Senator 
Dilworth, who, I believe, also, if I am correct, is a member of that 
committee. Is that correct, Senator? 

Senator Dizworrn. I am from Riverside County, but 1 am not a 
member of the committee. 

Chairman Ener. We are glad to have you here in your capacity 
as a member of the State legislature. 

Have I covered all the senators ? 

Now, let me go through the assemblymen. We have Assemblyman 
Harold K. Levering of the Sixtieth Los Angeles assembly district. I 
am going to ask all these gentlemen to sit with the committee. Mr. 
Levering is the third gentleman from my right. 

Assemblyman John B. Cooke, a member of the assembly from the 
thirty-eighth district. He is at the end of the table. 

Assemblyman William S. Grant of the seventeenth assembly dis- 
trict of Long Beach. 

Assemblyman Ralph R. Cloyed of the twenty-third assembly dis- 
trict. This, by the way, is his district and we are very happy to have 
you here. 

Assemblyman Carley V. Porter of the Sixty-ninth assembly dis- 
trict from Compton, Calif. 

Now, have I recognized all of the members of the State legislature 
who are here? Are there any others? If there are I wish you would 
please come forward. You are invited to sit with the committee at 
this hearing. 

Now, ladies and gentlemen, I think it would be proper in the be- 
ginning to define for you, to some extent, at least, the function of this 
committee. 

This is a legislative committee of the Congress of the United 
States. It is not our intention to try to decide the lawsuit which is 
pending in connection with this particular matter in the Federal 
court. We intend by this proceeding no interference with the judicial 
process. We assume that the Federal court will make its decision on 
what it determines to be the facts and the law without reference to 
this hearing or anything which is determined particularly at this 
hearing. As you know, the Constitution of the United States very 
carefully separates the judicial, the legislative, and the executive func- 
tions. 





SANTA MARGARITA WATER RIGHTS CONTROVERSY 3 


It is not our intention in coming here to seek to interfere with or to 
influence the decision of the court one way or the other. We intend, 
under proper provisions of the Constitution, to respect the separation, 
and the independence, and integrity of the judicial branch of the 
Government. On the other hand, the same Constitution which sepa- 
rates the powers of the judicial, the legislative, and the executive, 
guarantees to the people of this country the right of petition to their 
Congress and the pendency of litigation in a Federal court in no way 
abridges the right of the people of the United States to petition the 
appropriate committees of the Congress of the United States. We 
are here in response to the petition of the people of this area. 

Within the function which the legislative branch of.the Government 
is entitled to carry out we intend to do what we can to be of assistance 
in this problem. There are several things that we can do. We can 
make findings of fact which have bearing upon the actions taken by 
the various executive agencies including, 1 hope, the office of the 
Attorney General. We can implement those findings of fact with 
specific recommendations which it has been the policy and practice 
of the executive branch over a period of years to recognize and, on 
most occasions, respect. 

In addition to that, should our findings of fact and our recom- 
mendations be overlooked or ignored, we have the right to implement 
and the power to implement those findings of fact and those recom- 
mendations by appropriate legislation. 

Now, as one member of this committee, and as the chairman of it, 
perhaps I should tell you what I am interested in finding out in this 
hearing from the local people so that you can appropriately orient 
your testimony. In a few minutes I will recognize the other gentle- 
men on my subcommittee so they can give you their ideas on the same 
subject matter. 

But, I am interested in, particularly, two matters. In the first 
place I would like to find out, if I can, on what basis the Federal 
Government asserts the right which it asserts in this area to water. 
I want to find out whether or not the Federal Government is claiming 
some right by reason of its sovereignty: by reason of its capacity 
as a water owner or an owner of water rights in a different capacity 
than an individual would hold those same rights provided that he 
had acquired the same purchase documents. I might say, relevant 
to that particular proposition, that it has always been the view of 
the Congress of the United States that the Federal Government owns 
no water rights other than as any other property owner would own 
water rights; that the Government, by reason of its sovereignty owns 
or exerts no greater right than an individual would exert in navigable 
streams of these United States, although the Federal Government, 
under the commerce clause of the Constitution, is given the power 
to regulate navigation on those streams. It does not, by reason of 
that constitutional provision, acquire any rights to the water in those 
streams. This subcommittee, throughout the years, has jealously 
guarded the rights of the State to dispose of the waters of nonnavi- 
gable streams of this country. And so, if there is some assertion of 
title here which is different than or covers more ground than has been 
previously known or acknowledged in Federal legislation, we want to 
know about it so that we can correct that situation. We do not want 
the Federal Government moving into the western part of the United 
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States and asserting title to the streams of the Western States. So, as 
a general proposition, we are interested in just what the Federal Gov- 
ernment is asserting here and on what basis. That is number one. 

Number two, I am interested in knowing why this litigation is 
necessary at all, and I assert that if it is necessary for an owner of 
the legal title to water to sue ten or twelve or sixteen thousand de- 
fendants in order to establish a water right then, so far as the average 
water owner is concerned, he is without legal remedy in the estab- 
lishment of his rights in the streams of this country. And, if that 
condition exists, then all of us who assert any right on the streams 
of the far West, unless we have the resources and the attorneys that 
the Federal Government can carry on the payroll year after year, 
are helpless to assert and to prove the water rights on these streams 
because the average landowner simply cannot afford legislation of 
this magnitude. 

If that is the case then I say that the water laws of this State and 
of this Nation need some serious revamping, and because that may be 
in issue here I am very, very glad that Senator Williams has brought 
to this hearing, and this meeting, the official committee of the State 
legislature because it may have some problems bearing upon the 
same subject matter. 

Now, our time is very short. We are going to be here today, this 
evening, and tomorrow morning. This subcommittee has been on 
the road for something like 2 weeks. We came through the Central 
Valley celebration. We have made numerous inspections from 
Redding south to Bakersfield and over to Santa Maria and Santa 
Barbara, and now we are here at what will be the concluding ses- 
sion of this subcommittee. Because our time is short I am in hopes 
that we can devote as much of it as possible to hearing what the 
iocal people have to say.. The representative of the attorney gen- 
eral’s office is here, and I believe others are here from various inter- 
ested agencies, but our particular purpose in this hearing is to listen 
to the local people of this area with reference to your problems and 
we will devote ourselves to that exclusively, or at least as far as we 
Cah. 

We are here in the district of our good friend, a very popular and 
able legislator, Clint McKinnon. Iam sorry that he can’t be here. He 
called me the other day to tell me that his legislation relating to the 
second barrel of the aqueduct into San Diego is up for hearing before 
the Armed Services Committee today and as a consequence of that he 
felt it very necessary for him to remain in Washington and to present 
the evidence in support of that proposition to the Armed Services 
Committee. But Mr. Heald, I think, has a letter from Congressman 
McKinnon; Iwould like to have Mr. Heald read that now, if he will, so 
that it may be a part of the record and so that this committee and the 
people here can be informed of Congressman McKinnon’s view point. 
Mr. Heald. 

Mr. O. P. Heatp. Gentlemen of the United States Congress, mem- 
bers of the California State Interim Committee, and ladies and gen- 
tlemen, this is a letter dated August 10, 1951, from Congressman 
McKinnon to the people of Fallbrook and the Santa Margarita 
watershed : 

I deeply regret my inability to be with you today for I have looked forward 
to a congressional hearing in Fallbrook for many weeks But as you testify 
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pefore this committee in your community, I shall be appearing before another 
congressional committee in Washington to secure the second barrel to our 
aqueduct. May we both be successful in our endeavors 

I am sincerely grateful to the Honorable Clair Engle and the members of his 
Subcommittee on Irrigation and Reclamation. This is one of the great com- 
mittees of the Congress and there is no committee more versed in water prob- 
lems nor more sympathetic to the needs of water users than the one that is 
visiting your community today. They are all distinguished Members of the 
House of Representatives and their willingness to take time from a busy legis- 
lative program indicates their interest in justice and their determination to 
guarantee one of our fundamental rights: that of the people to redress the 
Government with their grievances. Because it is impractical to take Fallbrook 
to the Nation’s capital, they are bringing the Government to the people Con- 
gressman Engle is particularly well versed with your problem and as you get 
to know him today, you will find a strong and sincere friend 

This meeting will afford the good citizens of this area an opportunity to 
fully discuss their grievances and their problems. This is your opportunity 
to fully discuss their grievances and their problems. This is your opportunity 
to blow off steam. But I hope the meeting does not stop with that I hope 
that your testimony will convince this great committee that we need more than 
a just division of the scant amount of water we now have in the Santa Mar- 
garita. Our problem is deeper and broader than that. We need a progressive 
and courageous conservation and development program that will build adequate 
dams in our streams and create more water for the further enrichment of yout 
acres, 

This is our basic challenge, and I fervently hope your testimony will 
this committee to work with us, and for us, in attaining the goal. 


inspire 


Cordially yours, 
CLINTON D. McKINNON 

Chairman Eneve. Thank you very much, Mr. Heald. We very 
much appreciate that statement from our colleague, Clint McKinnon, 
and we are all wishing him good luck and good success in the ad- 
vancement of the very necessary project on which he is today appear- 
ing before the House Armed Services Committee. 

The Chair wishes to acknowledge the presence and the interest 
here of Senator Hugh P. Donnelly of Turlock. Senator, will you 
come forward and sit with our committee, please. We are very glad 
to have you here, Senator Donnelly. 

And now, in accord with my previous announcement, the Chair is 
going to recognize each one of the members of this subcommittee for 
a brief statement. Gentlemen, we are proceeding under the 5-minute 
rule which I will expect you to strictly observe, The first ventleman 
I will introduce, ladies and gentlemen, for a brief statement, so that 
you may orient yourselves to what his views of this situation are, 
is Congressman Norris Poulson whom I have previously introduced, 

Congressman Poulson, for a number of years, has been a member 
of the Hlouse Subcommitte on Irrigation and Reclamation as well as 
a member of the House Committee on Interior and Insular Affairs. 
He has taken a most active interest in water matters because of the 
controversy that has raged for a number of vears on the Colorado 
River. He has taken an intensive interest in this particular matter 
and it is a pleasure to introduce to you at this time my friend and 
colleague from Los Angeles, Congressman Norris Poulson. 

| Applause. | 

Congressman Norris Pounson (Los Angeles). Mr. Chairman and 
fellow Californians, we came out here to listen to you folks rather 
than to do the talking, but I do think that there are a few things that 
we ought to clear up. First of all, I think that we publicly should 








6 SANTA MARGARITA WATER RIGHTS CONTROVERSY 


give due credit to our chairman, Clair Engle, for the fact that we got 
this committee out here. 

Now probably some of you do not realize the problems which we had. 
First of all, the Justice Department is a very powerful department 
and some of these problems came under the jurisdiction of the Judi- 
ciary Committee and so, therefore, Clair Engle and the other members 
of the California delegation had to diplomatically get the full co- 
operation of the Judiciary Committee to turn this problem over to 
this Subcommittee on Irrigation and Reclamation. While the sub- 
ject of irrigation and reclamation of water rights positively comes 
under this committee, there were a few problems involved which came 
under the Judiciary Committee. For instance, the Government was 
using the same technique that it used when it went and took over the 
tidelands, and therefore the Judiciary Committee had an interest. So 
to you, Clair, and the rest of the California delegation, we think that 
there is a certain amount of credit due you. 

Now there is something else we might just as well clear up right 
now. Naturally, when people begin to fight and they find they are 
in a tough spot they always try to throw up a lot of other issues, and 
the Justice Department has tried to bring up that this committee, 
and the newspapers which were publicizing it, were doing it to protect 
certain large landowners. Well, now, this committee took a trip over 
this area and we certainly found that by far and large it was com- 
prised mostly of the small landowners in whom we are interested. 
Remember, the bie landowners can take care of themselves through 
litigation. It is the small landowner and home owner in whom we 
are interested. Just bear this in mind, and this is something for the 
Justice Department to take into consideration, injustice is injustice 
whether it be against a big man ora little man. [Applause.] 

Now, since they started it, I want to say, first of all, we want to 
pay tribute to the newspaper fraternity because we, in Congress, 
would not have known a thing about this unless they had called it to 
our attention through the columns of their papers. [| Applause. | 
And it might be interesting to know how this started. This started by 
one of your own residents writing to, I believe, the Los Angeles Times, 
and it was placed in the Monday morning paper—you know where 
they have letters from the readers—and I think Ed Ainsworth and 
others became interested as well as people in this district, who fol- 
lowed up that letter, and that started the whole exposure. Now it 
has eotten so big that the Justice Department is trving to divert it 
by bringing up such propaganda as that this is another issue than the 
main issue of the intrusion upon our individual rights. 

Now there are, of course, many problems which we are going to 
have you bring up, and I think one thing that they haven’t mentioned 
is the availability of water from the aqueduct. With the new aque- 
duct the metropolitan water district will be able to supply Camp 
Pendleton with water not taken out of San Diego’s portion or any 
other portion, but just the same as they are supplying it to other Army 
bases. So I think the purpose of this is clear and we will get down to 
the facts and forget the smoke screen which has been thrown up by the 
Justice Department. [Applause.] 

Chairman Enerie. The next gentleman I will call on for a statement, 
also under the 5-minute rule, is also a gentleman from Los Angeles. 
He is a newer member of our committee, having joined us this last 
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session, but has been a very able and a very active member and one 
who has taken an intense interest in this particular controversy as 
well as the Colorado River controversy with which he is completely 
conversant. He has, I belive, expressed himself from time to time 
in respect to this particular matter in the public press and on the floor 
of the House and in the Congressional Record. He will have, I believe, 
some observations which will be beneficial to you in presenting to this 
congressional committee your views as to what your testimony should 
cover. It is a great pleasure to introduce to you Congressman Sam 
Yorty of Li Ss Angeles. 

Congressman Sam Yorry (Los Angeles). Mr. Chairman and ladies 
and gentlemen, I will only take a minute because, as our chairman 
has said, we are here to listen to your story and not to tell you what 
we think about this particular controversy. As the chairman sug- 
gested, I have made my views fairly clear and I can hardly be consid- 

ered an impartial judge in this matter because I am compietely un- 
penne aie that this suit is necessary or, if necessary at all, I am 
convinced that the scope of it is far too broad. It seems to me that 
when a government summons in as many people as they have here it 
is a very good thing that you can petition Congress. ‘There was a 
time when I think we would have looked to the courts to protect you, 
but as a result of the tidelands decision in which California was the 
guinea pig, it appears to me that the courts are being used as an instru- 
mentality of the Federal Government to acquire things without pay- 
ing for them. I do not believe there is any precedent for the sort of 
thing that is happening here. It is necessary this time that we act 
before you lose all of your water rights and we lose the right to control 
water under State law in the State of California. 

Now we are particularly fortunate in having as chairman of our 
subcommittee with us as the ranking member of the committee, Mr. 
Engle, who is recognized by everyone in Congress as an authority on 
water law and certainly one of our ablest Members. It is very fortu- 
nate for California that we have kept him there long enough so that 
his seniority makes him the ranking member and, by virtue of that, 
the chairman of this committee. I am glad that we have a Cal- 
ifornian sitting here as chairman, and I am sure you all feel the same 
way about it. 

We are anxious to find out exactly what is happening to you people 
here. We want to find out what the Federal Government thinks it 
acquires when we give them exclusive jurisdiction over an area in good 
faith believing they will respect that concession on our part, respect 
it and limit it to the things for which it was intended, and I can assure 
vou, on behalf of my former colleagues in the State legislature that 
when exclusive jurisdiction was given to Camp Pendleton they did 
not intend to surrender our right to govern waters under our State 
law or to have our State authority decide how water should be dis- 
tributed in accordance with our law. I think that exclusive jurisdic- 
tion as it has been brought into this case by the Attorney General is an 
extremely dangerous doctrine, and when you consider that the Federal 
Government owns installations on many streams throughout the West 
you can understand that what is involved here is certainly much more 
than just the Fallbrook area and the Santa Margarita watershed. 
This is of interest to the whole United States and particularly to the 
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Western States. To me it is just one more ste Pp in what looks like a 
plan of encroachment, against the water rights in the West. 

This complaint, read in connection w ith the tidelands decision and 
the references to the needs of the Federal Government for national 
defense; references to the sovereignty of the United taten and the 
sovereign rights, all of that read in connection with the Govern- 
ment’s brief in the case of Nebraska v. Wyoming, in which they assert 
that the Federal Government owns all of the unappropriated water 
on the nonnavigable streams in the West—a doctrine which was not 
decided in that case but which was certainly strenuously urged by 
the United States—when you read this complaint in connection with 
these things which have happened before you cannot help but be con- 
vinced that it is a mighty fine thing for a lot of citizens. to meet here 

Fallbrook to try and protect your water rights from seizure by 
a Government that apparently is getting too big for itself, getting too 
headstrong. In making this fight on behalf of yourselves you are 
fighting for all of the people on all of the streams in the West and we 
are out here to try and help you. [ Applause. | 

Chairman Ener. The next gentleman I would like to introduce 
will be the one previously introduced to you as the gentleman from 
far-away Pennsylvania who, as I say, is out here getting a lesson in 
water problems in reverse. But he has shown an intense interest in 
California water problems as well as the water problems of the entire 
arid western part of the United States. This is the second trip he has 
made in the last year to California. He is one of the most popular— 
I beg your pardon, it is the third trip he has been here—he is one 
of the most popular and able Representatives on the Republican side 
of our committee. It is always a pleasure to introduce Congress- 
man John Saylor of Pennsylvania. 

Congressman Joun P. Sartor (Pennsylvania). Chairman Engle, 
members of the committee, distinguished members of the legislature 
and citizens of California, I am not interested in your politics or your 
religion. I am only interested in the fact that you are American 
citizens and have a big problem out here. 

Now, while this may have been my third trip out here I want to tell 
you I have been in this area before and I was the only member of the 
committee that came through this morning that ever had been on the 
military reservation over the hill here in Pendleton. I know some- 
thing about that camp first-hand. 

One of the things I want to check up on while I am out here is 
whether or not they have used the marines to serve these papers on the 
defendants and I don’t care if you have some of the boys here in civilian 
uniform or civilian clothes—I want to find out about it. I was one of 
those that stanchly came to the defense of the great Marine Corps when 
a certain person wrote a letter and said that they were Navy police- 
men. Now, if they are being used to serve papers on the citizens of 
this great community maybe he was not far wrong and maybe I will 
have to admit I was wrong. 

True, I came out here to meet with this committee for the dedication 
of the central California project. The only reason that I agreed to 
come along with the committee and stay away from Washington, as an 
easterner for this period of time, was on account of the hearing which 
we are going to have here today and tomorrow, because from an east- 
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erner’s viewpoint, if the newspaper accounts which we have been privi- 
leged to read in the East of this suit are correct, and tlie Justice De- 
partment is declaring that the United States Government has certain 
paramount rights because it is the United States ¢ rovernment. then the 
whole historic pattern of these United States has changed because the 
planners of our Constitution’and those great historic gentlemen who 
wrote that great document that only those rights which were given to 
the Federal Government by the Constitution were taken away from 
the States and all other rights were retained by the States themselves. 

While this suit involves many of your people here today individually 
the implications Lo far beyond California. There is ho te lling when 
they may move into the coal fields of Pennsylvania; there is no telling 
when they may move into the oil fields of Michigan: there is no 
telling when they may move down into the great central part of our 
country and claim all the various ores that we find down there. So I 
am happy to be here and happy to he able to listen to those citizens 
who are vitally affected by this what might be one of the greatest law 
suits that has taken place in the history of our country. { Applause. | 

Chairman Eneir. Congressman Baring has not arrived as vet, but 
when he does the Chair will introduce him. 

Those in attendance here might assume, from the preliminary state 
ments which have been made here, that this commmittee has its mind 
pretty well made up. I haven't any doubt at all that most of us on 
this committee—I won't say all of us—have certain ideas about this 
entire problem, but from what has been said liere I think you can con- 
clude that we are conscious of the oreat power of the Federal Gov- 
ernment. We are conscious of the fact that the exercise of that power 
against the citizen may be extremely hard, although our courts are 
supposed to give equal justice under our law. People do not neces 
sarily go into court equal by any means, and we intend to restrict, if 
we can, the disparity of power between the Federal Government and 
the individual citizen. 

Now I want to introduce Mr. Raymond Wayman who is going te 
make an introductory statement and then we will call the first wit 
ness. Now, Mr. Wayman, you can be seated or you may stand, as you 
choose. If you desire to be seated I would suggest that you try to 
face over toward the reporter because we want him to cet the record 
straight. 


STATEMENT OF RAYMOND WAYMAN 


Mr. Raymonpn Wayman (Fallbrook). Chairman Engle, members 
of the congressional committee, members of the California Joint 
Interim Committee, honored visitors, ventlemen of the press, and vou 
Ww ho are being sued, you who have come here today to @71ve Us the moral 
support we so badly need, im the name of the Fallbrook Chamber of 
Commerce we welcome you 

In this unincorporated district the « hamber of commerce acts for 
all the people. It is our town hall. The witnesses we have arranged 
for come from all parts of the water hed, from Oak Grove to the 
Camp Pendleton line. We have urged them to come and tel] vou 
freely and openly, the Story that they have that has so harrassec 
them. 

Now I have a very oreat pleasure and that is in introducing one of 
my very best friends. one of the best friends that Fallbrook ever hac, 
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our senior citizen who has been here all of his life and whose father 
came here and pioneered this community. Without further adieu J 
would like to present my very good friend and our friend, Victor B. 
Westfall. 

CuamMan. Eneie. Mr. Westfall, this subcommittee will be very 
glad to have vour statement and, as in'the case with Mr. Wayman, 
you may stand here or you can be seated, as you choose. 

Mr. Wesrrauy. I would rather be seated, if you don’t mind, as T am 
just out of bed. 

Chairman Eneir. You may proceed. 


STATEMENT OF VICTOR B. WESTFALL, SR. 


Mr. Vicror B. Westrauy, Sr. (Fallbrook). When the first papers 
were served, and the word spread, the first reaction was of surprise, 
and then the people were sort of stunned. They just couldn't believe 
that their Government would do such a thing. For more than 60 years 
they have been using water given the lands by the State of California, 
and in these early days of this century they were real pioneers 
developing their homes under most adverse conditions. Wells were 
dug by hand and the water lifted in buckets, and many of the first 
lemon and orange orchards were watered from small tanks hauled on 
horse-drawn wagons. Markets were poor and money hard to get. 
Then “as Fallbrook crew schools were built and V indmills did the first 
pumping into private reservoirs and familes felt secure owning 
their land, water and pumping plants. 

It was hard going in those early days and Fallbrook merchants like 
Fallis Brothers, E. C. Reeder, Clarence Lamb and mv own father 
before me, often carried the farmer for supplies the vear round and 
often longer, and wholesale firms like the International Fiarvester 
Co. made this possible by extending their credit to these merchants, 
anc though sometimes slow, obligations were taken seriously. 

I would like to speak briefly of the origin of the Fallbrook district. 
It was started only shortly after gold was discovered in California. 
These pioneers started an economy that was based on that which they 
could raise and use within the community. 

Not too many vears went by until they found that if Fallbrook, 
if northern San Diego and the southern part of Riverside County 
were to come into their full development, some other source of water 
must be found. Not the small streams that then flowed through this 
area. 

One of the first attempts was the Fallbrook Water & Power Co., 
which was organized and which sold stock in the early eighties for 
the purpose of bringing water and power to these early people. The 
reason for its failure is lost in the past. The original hand and horse- 
dug ditch lines is still visible.. We do have one stock certificate, which 
I would like to have the Congressional committee examine. 

Undaunted by one failure, our forefathers again attempted to solve 
their water problem through the newly enacted California irrigation 
district law. The constitutionality of this law was questioned, and 
the people of Fallbrook fought it through to the Supreme Court of 
the United States. But while winning their case before the Supreme 
Court, they found they had lost. They were unable to finance the 
project and it was doomed to failure. 
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The following years were ones of slow growth throughout this 
entire ares. We, however, lived in neighborly fashion between two 
of the biggest ranches in the State—the Vail holdings to the north, 
known as the Pauba Ranch, and the Rancho Santa Margarita, which 
was then owned and operated by Jerome O'Neill. It was a common 
practice that whenever the community celebrated a major event, such 
as the opening of a new road or the completion of a new school, 
that one or the other of these ranches was always more than willing 
to slaughter a steer for the barbecue that inevitably followed. 

In 1924, Fallbrook again decided the time had come when it must 
obtain an outside supply of water. A second Fallbrook irrigation 
district was formed, and the directors elected to vo to the Santa 
Margarita River and erect a dam to bring water into this area. At 
that time, a large part of the Fallbrook irrigation district was com- 
posed of a part of the Rancho Santa Margarita, which is now Camp 
Pendleton. The cooperation between that ranch and its owner, Jerome 
O'Neill, and the Fallbrook people, was always excellent, and it was 
surely the thought of Jerome O'Neill that Fallbrook would naturally 
share in the flood waters of the Santa Margarita River. 

After many vears and the expenditure of what was to us a tremen- 
dous amount of money, it was found that we had not yet grown to a 
point where we were able to finance a dam on the Santa Margarita 


River. It was with a deep sense of regret that in 1936 Fallbrook 
found that it must temporarily lay aside its plans for the develop- 
ment of the Santa Margarita and turn to another source of water 
supply. This we did when we turned the assets and liabilities of the 
old irrigation distriet over to our present Fallbrook Puble Utility 


District and brought from the San Luis Rey River a supply of water 
that we knew would eventualiv have to be augmented by additional 
water from the Santa Margarita River. This was accomplished in 
1939. In the vears prior to this time, the Fallbrook Public Utility 
District, with the full consent of the Rancho Santa M irearita, had 
started pumping water from the Santa Margarita River f 
and irrigation purposes in and around the town of Fa 

When the Marines | urchased (‘amp Pendleton, this friendiv rela 
tionship continued, and continues today. Fallbrook has no fight. no 
difference of opinion, with either Camp Pendleton or the eleventh 
Naval District. We have always been proud of our relationship with 
them. always ready to help them pul on such ce lebrations is Armed 
Forces Day—during the war we were glad to supply the naval depot 
with our water—and in return, we have received every courtesy from 
Camp Pendleton that could possibly be expected. They have always 
been willing to provide band music for us and any other facility that 
we micht ask. 

So when the shock wore off the Fallbrook people decided to fight 
with all the strength they could muster. We know of your interest 
by vour being here and we want to express our thanks and apprecia 
tion. | Applause. | 

Chairman Eneir. Mr. Westfall, I wonder if you would mind an- 
swering a question or two from members of the committee. 

Mr. Westratu. If I can. 

Chairman En6éir. We know you got out of a sick bed to come here. 

Mr. Westratu. It is all right. 
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Chairman Encir. We will make our questions very brief so it will 
be as little hardship on you as possible. 

Mr. Poulson has indicated an interest in asking you a question. 

Mr. Povutson. Now, how much has this area developed from 1936? 
That is, how much more water have you been using, say, from 1942 to 
date, the date that Camp Pendleton went into business / 

Mr. Wesrratu. I am afraid for that I would have to go to the 
records. Mr. Yackey may have that. 

Mr. Poutson. Then I will ask you this question. This is an irriga- 
tion district which was formulated on the good old American prin 
ciple of people did it themselves. They didn't eall on the lederal 
Government to do it. 

Mr. Wesrratn, That is right. 

Mr. Povutson. Well. do you think that there could be a veiled threat 
there just because it is operating that way, that you are not going to 
get the cooperation you would if it was a Government project / 

Mr. Westratu. Well, from the serving of these people with papers 
it looks like we are not going to get much help from the Government. 

Mr. Sayvor. I would like to ask you, Mr. Westfall, did the oldest 
district comprise substantially the same territory that is now in- 
cluded in the new district ? 

Mr. Westrratu. Yes, sir, with the exception of seven hundred some- 
odd acres that was originally the Fallbrook Publie Utility District. 
The two districts were entirely separate up to the time the Fallbrook 
irrigation district sold its assets. 

Mr. Sayrnor. And this stock certificate which you have presented 
here indicates that that corporation was formed in ISS87, is that 
correct / 

Mr. Westraui. Yes, sir. It is really before my time and is just one 
of the old records of Fallbrook’s efforts to vet water. 

Mr. Sartor. And it was incorporated in the State of California in 
LSS7 / 

Mr. WestrraLy. Yes, sir. 

Mr. Sayztor. Thank you. 

Chairman Enete. Is that all? 

Mr. Sayvor. That is all. 

Chairman Eneie. Thank you very much, Mr. Westfall. We very 
much appreciate your appearance here and we are conscious of the 
fact that you came at some physical sacrifice to be here. 

Now we have with us Congressman Walter Baring, of Nevada, who 
has just arrived, having come here from Reno to attend this hearin> 
Congressman Baring is the only Congressman from Nevada having 
the unique distinction of being one Congressman in the State with 
two Senators. Nevada has always been regarded as a sister State of 
California and one with which we have a very close community of 
interest. 

Mr. Baring, I would appreciate if you would stand up and let the 
people see Vou. They are very olad to know that you are here. 

Now, Mr. Wayman, have you completed your statement ¢ 

Mr. Way MAN. | believe j have. 

( hairman IoNGI EF. Now we can proceed, then, with the list of wit- 
Presses as presented on this agenda, and the first witness ] have is an 
old, old friend and one I have known a long time, Mr. Hewes, pres- 
ident of the limnperial irrigation district. Mr. Hewes, it is good to 


ee Vou again. 
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STATEMENT OF EVAN HEWES 


Mr. Evan Hewes (president, Imperial irrigation district). Mr. 
Chairman, members of the Irrigation and Reclamation Committee of 
the Congress of the United States, members of the State Legislature 
of the State of California, my friends and neighbors of Fallbrook 
Public Utility District and of the Santa Margarita watershed as a 
whole. 

Mr. Chairman, on entering the building today I had somewhat the 
same feeling that I had some 2 months ago one night when I journeyed 
to Fallbrook to attend a meeting that was held by the good people 
of Fallbrook for the purpose of discussing what, in their mind, was 
a near catastrophe that had descended upon their community, speak- 
ing of this lawsuit. 

I had the feeling of a little boy with a very small voice that was, 
maybe, going to try to put forth a message in the wilderness. Mr. 
Chairman, | am awfully happy to sit here before this microphone 
now and, with the greatest humility, apologize to you and the other 
members of this committee for ever letting such a thought cross my 
mind with the advance notice that I had of the many battles that you 
and your committee have fought for the principles that the people in 
my district are fighting for and have stood for. It is a shame to me, 
Mr. Chairman, knowing that other members of your committee have 
fought just as hard in maintaining those same principles and, there- 
fore, many of the things that I] anticipated saying here today have 
already been said by yourself and members ot this committee. 

However, Mr. Chairman, the citizens of the United States, and 
more particularly that part of the western part of the United States, 
are concerned and disturbed and we are without that peace of mind 
that the people of our country fought wars for and strove so many 
years to try to attain. Our faith in our form of groverhnment is un- 
wavering, but in the late years things have come to pass, in putting 
various incidents together, and in trying to evaluate them, and many 
of us have arrived at the conclusion that the action of agents of the 
people, working for the Federal Government, are slowly but surely 
developing into a definite pattern and that definite pattern now, in 
our opinion, is directed toward depriving the citizens of the western 
part of the United States of the rights that our Constitution guar 
antees to them. 

Mr. Chairman, the Fallbrook suit might be an accident. The tide 
land suit might have been an accident. Litigation pending in the 
Central Valley in the State of California also might be an accident; 
litigation recently undertaken in the State of Nebraska might also 
be an accident ° the over all and comprehensive and conclusive a quisi- 
tion of property and rights of every citizen in the entire Colorado 
River Basin, under the subterfuge of the Mexican Water Treaty, 
might also be an accident. But. Mr. Chairman, and cventlemen., we 
helieve that when you put them all together. even although some of 
those actions hay have heen fostered and nourished by different 
branches of the Cabinet of our Government, or, I would say, individ- 
uals in those branches of Cabinet, the results of anv one of those actions 
establishes a precedent that would have a direct influence upon, if not 
prejudice, the rights of people of the entire United sstates, al d. at 
le ast. spect fir ally, to the western United States, 


S845 i 
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We do not believe, Mr. Chairman, that they were accidents at 
all. We believe that these various actions that have been directed to- 
ward the people of these various communities was just as well thought 
out and just as thoroughly predetermined as the reconnaissance trips 
the Army sends out. The reconnaissance trips feel out the opposing 
force’s weaknesses. We all know that old military strategy, as old 
as the beginning of time. Probing parties test the opposite forces 
to find the weakness in their armor and then to send masses to break 
through. We believe that the people of the United States are hav- 
ing their rights probed for a weakness in the Constitution, and if they 
find a weakness, whether it be in the tideland suit or whether it be in 
the Santa Margarita water case; if it had been, and it was in the 
Mexican Water Treaty—it was full of it—it overflowed; it over- 
flowed to such an extent that even the sponsors of the treaty themselves 
contended on the floor of the Senate of the United States until it had 
11 reservations attached to it protecting the rights of the people of 
the Colorado Basin under the domestic law of the United States when 
there was no reason or no justification to deprive them of any of their 
rights to enact that treaty with a nation knowing that that nation had 
no rights or interests: it was none of their concern, about the domestic 
rights of the citizens of the United States. 

So, therefore, we feel that in any of these lawsuits, if their probing 
was succeessful, and they were able to break down what at the present 
time and always has been considered, our constitutional rights, it 
would spread oo like a prairie fire spreading in prairie grass. It 
Ve uld he useed ; i] precede de prive ls of riehts that we have, 

Down on the Colo rado River, as an example, we have great works 
constructed by von Federal Government. as your committee knows, 
and connected with those works in minor ways we also have military 
establishments needing the use of the water of the Colorado River. 
Some of the establishments have been made on public lands and others 

re there by the good graces of organizations such as the people that 
[ represent in Imperial Valley leasing those acres of land for a dollar, 
and we pay the dollar. But what are we doing, Mr. Chairman? Are 
we laying a foundation for some later date to have a legal question 
raised as to the paramount rights that the Federal Government has 
aequired because of land or property that the pe ‘ople of our coOmMmMuUnILYy 
have donated to them to use in cooperation, and to hel lp defend our 
country ¢ ( ertalnly it behooves every citizen of the U nited States 
to do his utmost to protect the United States against foreign invaders, 
but in doing so we want to be assured, Mr. Chairman, that agents 
representing departments of our own Federal Government will not 
use some technicality or some smart practice of law to try to deprive 
us of our rights as citizens. 

Mr. Chairman, I was raised to think of our Federal Government as 
being beyond reproach as far as its actions were concerned. My 
opinion was rather broad. As far as the acts of our Government are 
concerned, with checks and balances, as you have so well described 
today, the executive, judicial, and legislative, one a watchdog to the 
other with the responsibility and obligation of each one of those de- 
partments of Government, however, to protect the people of this 
Government, and as far as that line of thinking is concerned I think it 
was correct. We have overlooked the thought, however, that some- 
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times that trustee, regardless of whether they are trustees in Govern- 
ment or whether they are trustees in private enterprise, do not always 
see eye to eye with the people that have trusted them to represent them 
and they get far afield. 

That is the point that I am trying to call to your attention, and the 
district that I represent, as you men know—lI think every member of 
this committee has attended hearings and you are just as familiar 
with the contract of the Imperial irrigation district with the In- 
terior Department of December 1932 as L am myself, so I will not 
test your patience and impose on your generosity by reviewing any 
part of it. We wish to take this opportunity, however, to point out, 
because the people of the United States as a whole have been raised 
and trained in their thinking to think of the United States as being 
above reproach as far as its actions are concerned, that there is one 
thing for the Congress of the United States to watch and guard most 
conclusively, and that is to protect the United States interests against 
ourselves. Members of Congress, you and we have so religiously 
sought to attain and preserve that status that we have created a con- 
dition that has made it difficult, if not next to impossible, where we 
have agents of the Government who are exceeding their authority to 
do anything about it but just take a beating. 

I was glad to hear you, Mr. Chairman, as well as other members 
of your committee, state that one of the things that you were inter- 
ested in, and you sincerely hoped might be brought about in these 
hearings, was anything of a legislative nature whereby this com- 
mittee, by exercising its influence and exerting its efforts to do some 
thing that, in your wisdom, you decided was necessary, to give people, 
give the citizens of these western United States, greater protection 
than what they might enjoy at the present time. If the Fallbrook 
suit dlevelops there probably will be instances develop that will either 
convince you of the necessity of doing something, even more so than 
you might be today, or your minds will be completely put at ease as 
to whether we, the citizens of the United States, need any additional 
protection. 

[In closing that is my prayer, Mr. Chairman; that is my prayer to 
the members of your committee, to give full and thorough consicdera- 
tion, without in any way, shape, or form impairing the rights and 
the protection of the people of the United States as a whole, but to 
give the citizens of the community of Fallbrook, the Central Valley 
of California, Nebraska, and Imperial Valley, Calif., the States that 
are vitally affected by the tidelands, to see if there cannot be some 
legislation developed by the authority of you and your fellow legisla- 
tors, who are able lawyers, to help us meet the situations such as the 
people in Fallbrook are confronted with and are fae ing which you 
ind I know both. if it has to run its course, will be ruined. Thank 
you, Mr. Chairman, and members of the committee. 

Chairman Ener. Thank you very much, Mr. Hewes. I think you 
put your finger on the essential purpose of this hearing. We are here 
to determine the needs of the people and to what extent the people of 
this area will require protection from excessive exercise of authority 
by Federal agencies. One of the biggest problems Congress has is 
trving to keep a bit in the mouth of Federal agencies which have a 
tendency to broaden their power and to assert jurisdiction in violation 
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of the rights of individuals. That is precisely what we are here for 
and I hope, as this hearing goes forward, we will get a demonst ration 
of what these people regard as their needs in the premises. 

Now, are there any questions? May I suggest, with reference to 
questions, that we make them as brief as possible because we have a 
very heavy schedule. 

Mr. Poutson. Have you not found out, Mr. Hewes, in your activities 
with the Imperial irrigation district, that the Federal agencies are 
continuously referring to precedent, something that has happened in 
an isolated case, and they use that and develop that to try and prove 
their point and use that as their evidence on some of the larger cases? 
Is that not true? 

Mr. Hewes. For 20 years I have been feasted and fasted on that 
word, 

Mr. Poutson. All right. Now, taking this particular problem right 
here in Fallbrook, we know that any of the large landowners can 
afford—I will correct that—they can’t afford, but they are able to 
litigate for years and years, which they would have to do in a ease 
where the Justice Department has armies of attorneys. But the poor 
little landowner and home owner, who has just a lot or at the most, oh, 
an acre or two, he would have to give in immediately and by the mere 
fact that he has given in the Justice Department and the Federal 
agency would start using that as a precedent and as a basis for many 
of their contentions. Isn't that the way you proceed ¢ 

Mr. Hewes. Yes. Regardless of how a precedent is established, 
whether it is established by default or actual loss in trial, I have never 
seen the boys hesitate to use the word “precedent” to the fullest extent. 

Mr. Savior. Mr. Hewes, for the record, as president of the Imperial 
Valley irrigation district, you entered into a contract in 1932 with the 
Interior Department and upon completion of the All-American Canal 
it would be turned over to you, to your district: is that not correct ? 

Mr. Hewes. The little catch is that the Secretary of Interior had 
to make the determination as to its completion. It wasn’t a question 
of whether it was physically completed. The language that was in 
the contract was that the Secretary of the Interior would determine 
it was completed, and that is a point that I am trying to make, that 
us far as we know, Mr. Congressman, there never has been any legal 
process that was available to the Imperial irrigation district to make 
him make that determination, and that determination has not been 
made as of today. However, as far as this Nation is concerned, there 
have been a million and a quarter barrels of oil that have been burned 
to venerate power that has been purchased ata value ofa billion dol 
lars because of that determination not being made 10 years ago. 

Mr. Sayvtor. How long has that canal been in operation 7 

Mr. Hewes. In part since 1941 and in total since February 1942. 

Mr. Saytor. And from 1942 until just the other day, the repre 
sentatives of the Interior Department ana yourself Came to an agree 
ment which will be submitted to the secretary of the Interior for his 
final determination: is that correct / 

Mr. Ilewes. That is correct. 

Mr. Saytor. And even though you have been using it since 1942, a 
period of approximately 10 vears, they haven t determined that it has 
been completed ? 

Mr. Hewes. That is correct. 
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Mr. SAYLOR. And you do represent one of the larger irrigation 
districts in the United States ¢ 

Mr. Hewes. Yes, sir. 

Mr. Sayvor. And with that as a background that might happen to 
some of these small owners here who have one lot or an acre or two 
here in the Santa Margarita Valley ¢ 

Mr. Hewes. No small district—there are no small individuals 
who could have stood up under the financial beating that the Imperial 
irrigation district has had to take during that 10 years as a result of 
using subterfuge and technicalities in not carrying out the contract. 
If that had existed between two private organizations of any kind, 
whichever one violated that contract to the extent that we considered 
that that contract has been violated with our district, would have been 
dragged into court and they would have been forced to abide by the 
terms of the contract. 

Mr. Sayvor. Thank you. 

Chairman Enere. Thank you very much, Mr. Hewes. We are glad 
to have your statement. We had you before our committee before 
and we recognize you as one of the most competent men in this whole 
water field. We are glad to have you here and have your statement. 
Thank you very much. | Applause. | 

The next witness is O. P. Heald, president of the Fallbrook Public 
Utility District, and a member of its board of directors. Mr. Heald. 


STATEMENT OF 0. P. HEALD 


Mr. O. P. Heavp (president, Fallbrook Public Utility District). 
Mr. Chairman, gentlemen of the United States Congress, you have 
done and are doing a very great service for the people of Fallbrook 
and the United States by your presence here today to hear testimony 
from the folks who live in the area, and who pay their just proportion 
of taxes. 

For many years Fallbrook community has been aggressively striv- 
ing to develop its natural water resources. ‘These water resources are 
chiefly from local rivers and wells. Six years ago, on behalf of the 
people of Fallbrook, the Fallbrook Public Utility District requested 
the office of the Bureau of Reclamation to aid us in our development 
program. The Bureau of Reclamation sent into the field engineers 
making geological surveys, land surveys for reservoir sites and dam 
sites, and economic surveys that would support the conservation 
program on the Santa Margarita River. Every acre in this district 
was examined in this survey at Government expense. That was in 
1945. During the period of 6 years negotiations with the Bureau of 
Reclamation and subsequently the Navy Department and other Gov- 
ernment agencies were carried on, and the Army engineers were in on 
it and our relations were all very friendly and very equitable. Con- 
sideration was given to everybody’s viewpoint. At no time during 
these negot lations, during these surveys, Was there any quest ion about 
State rights and State water laws. Everyone dealing with the prob- 
lem of water conservation in the river adhered strictly to what was 
considered the jurisdiction of the State of California. 

We have operated in the district throughout our entire experience 
and our records are quite complete. I have known them for 12 years 
and I have known them intimately for 6 years. We have made appli- 
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cations for water out of the river from time to time and other agen- 
cies have made, and other individuals have made, applications for 
water permits. The Navy Department itself made an application for 
a permit to store and use floodwaters of the Santa Margarita River 
within the last 3 years. This procedure, at the local level, satisfies 
us that everyone has recognized California State water laws. This 
was our conclusion until January of 1951, when the Justice Depart- 
ment came forward with a suit in which—the terms of which I will 
leave to our legal counsel to better explain which was very hard 
for local individuals and farmers and storekeepers and ordinary 
citizens to understand. 

After all of the time that has been consumed in the last 6 years 
trying to develop water storage, develop complete use of the water, 
and the Santa Margarita River current expenses of surveys, studies 
by both local, State, and Federal agencies, the Justice Department 
comes forward with ways and means to further delay the development 
of the district and this portion of the State of California and are 
trying to stop and are attempting to stop the right to use the waters 
that we have considered our inherent right over the years. We, the 
people of Fallbrook and the State of California, feel that the United 
States Congress can very well intervene in this proceeding and find 
ways and means to stop the shotgun lawsuits by the Department of 
Justice and have a determination, if it is necessary, of water rights 
in the Santa Margarita or any other river in the State of California, 
be made under the jurisdiction of the State water laws. 

I wish to introduce our managing engineer who will further amplify 
these statements, but I will accept your questions, if I can answer 
them. 

Chairman Encore. Before you do that, I would like to say to you, 
Mr. Heald, that those of us on this committee have always thought 
that we made it plain enough, time and again, that State law controls 
the distribution of water from navigable streams of this country. 
Even as recent as this last month I helped prepare an amendment 
to the bill on the tidelands which made it perfectly plain that the 
Federal Government acquired no title to the water resources and that 
the water resources were subject to distribution and control by State 
law. That amendment was accepted without dissent on the floor of 
the House during the consideration of the tideland legislation. I 
wasn’t there, but I helped draft the amendment before it was offered. 
I took it to Mr. Walters, who is the author of the tideland bill, and 
he accepted it. But it was simply a reiteration of what we had al- 
ways believed to be the law. In fact, it was a summary of section 
8 of the reclamation law of 1902, and that was reiterated in the Flood 
Control Act of 1944. Time and again we have made it perfectly 
plain that as far as we were concerned we regarded the distribution 
of water under State law and were a little amazed, frankly, that any 
other assertion would be made. If more legislation is necessary I dare 
say we can get it. 

Now, Mr. Yorty, you wanted to ask a question / 

Mr. Yorry. Mr. Heald, you mentioned some negotiations. Who was 
taking part in those negotiations? 

Mr. Heavp. The negotiations that were attempted with the Bureau 
of Reclamation, our first contacts were with agents in their Vista 
office at the time they were completing the surveys on the first barrel 
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of the metropolitan water district in San Diego County. I am sorry 
I don’t have these dates right before me. As a result of that first 
contact Mr. Nielson, planning engineer for the Bureau of Reclama- 
tion, came to visit us in Fallbrook. At that time I took him on a 
survey of the entire district; that was just a horseback survey of the 
entire district, to give him an idea of the physical set-up. 

He showed keen. interest, sufficiently to encourage us to further ne- 
gotiate for the proposition of getting these geologic al surveys and 
land surveys and economic surveys which later deve lope .d. Mr. Mor- 
itz of Boulder C itv—I think he is the managing engineer at Boulder 
City for the Bureau of Reclamation, Western Division—Mr. Moritz 
joined us on these negotiations. 

Mr. Yorry. Let me ask you, Mr. Heald: At what point did nyt Navy 
Department come into the negotiations about the water for Camp 
Pendleton ? 

Mr. Hearp. About 1946, the latter part of 1946. 

Mr. Yorry. Now, did you yourself take part in the negotiations 
with the Navy? 

Mr. Heap. Yes. 

Mr. Yorry. Along with other people in this district ? 

Mr. Nretson. Yes. It was on an open book, on top of the table, 
with all departments. 

Mr. Yorry. And who represented the Navy in those negotiations ? 

Mr. Heap. I can get those names and the date of that. 

Mr. Yorry. You were present, were you, at some of the negotia- 
tions ? 

Mr. Heap. I was present at all of them. 

Mr. Yorry. And was there ever any threat of a lawsuit of this type 
being filed by the Federal Government if an agreement was not 
reached ¢ 

Mr. Hratp. Never was even suggested by either party. 

Mr. Yorry. Was Mr. Veeder of the Department of Justice ever 
present during any of these negotiations ? 

Mr. Heap. Not until sometime in 1949. We know he was at that 
one, 

Mr. Yorry. When were you first threatened with this type of law 
suit if an agreement could not be reached ? 

Mr. Heavp. Well, actually we didn’t recognize it as a lawsuit until 
the suit itself landed in our laps. We didn’t think of it in terms 
that such a thing could be possible until the actual surveys or the ac- 
tual public notice came out in January of 1951. 

Mr. Yorry. Well, were you ever told at any meeting by the De- 
partment of Justice, or any other representative of the Federal Gov- 
ernment, that if you do not do thus and so we are going to sue every 
body in this whole watershed ¢ 

Mr. Heatp. No: not that I recall. 

Mr. Yorry. Did they ever make any specific demand on you, telling 
vou exactly what you could do or would have to do, otherwise they 
would bring the suit ? , 

Mr. Heaup. No, nothing that I recall that was a demand, that 
would invoke, let us say, a suit. 

Mr. Yorry. Now, during these negotiations did they at any time 
claim paramount right to all of the water in the watershed ¢ 
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Mr. Heaup. Never a word was said of that nature. 

Mr. Yorry. That is all. 

Chairman Enete. Mr. Heald, you were going to introduce Mr. 
Yackey, were you? 

Mr. Heaup. Yes, if I may. Mr. Yackey is our managing engineer, 
a gentleman who will carry this point of the utility district testimony 
before this commitee. 

Chariman Eneie. Thank you very much. 

Mr. Poutson. One question. Outside of the surveys that have been 
made has the Government ever contributed any money to this irriga- 
tion project / 

Mr. Hratp. None whatsoever. 

Chairman Encie. Thank you, Mr. Heald, for your statement. 
We appreciate it very much. | Applause. | 

The next witness is Mr. George F. Yackey, general manager of the 
Fallbrook Public Utility District. Mr. Yackey, we are very glad 
to have you here and hear your statement. You may proceed. 


STATEMENT OF GEORGE F. YACKEY 


Mr. Grorce F. Yackey (General Manager, Fallbrook Public Utility 
District). Congressman Engle, members of the congressional com- 
mittee, of the California Joint Interim Committee, honored visitors, 
gentlemen of the press and other friends: 

The Fallbrook Public Utility District is a quasi-municipal corpora- 
tion and an agency of the State of California. It accordingly, sin- 
cerely tries to recognize, respect and abide implicitly by all State 
laws. 

The Fallbrook Publie Utility District is a beautiful land of rolling 
hilltops covering approximately 8,000 acres of the best land for 
avocado culture in the country. Its most critical need is water which, 
in addition to local ground sources, now practically gone, consist of 
supplies from three rivers—the Santa Margarita in the immediate 
north, the San Luis Rey on the south and the Colorado, which is 
piped to the district. 

Fallbrook Public Utility District’s current supply consists of: 77.1 
percent Santa Margarita (permit), 16.4 percent San Luis Rey (per- 
mit), 6.5 imported Colorado (entitlement). 

Future possible supplies from these sources amount to 82 percent 
Santa Margarita (application) which includes application on permit 
water, 13 percent San Luis Rey River, 5 percent Colorado (with 
second barrel). 

These figures show why the Santa Margarita River means so much 
to the Fallbrook Public Utility District. 

Chairman Enoite. You are taking into consideration the pumping 
that is attributed to each one of these sources / 

Mr. Yacxry. Yes and no. I have taken into consideration our 
current supply, in other words, where our supplies are in sight. In 
other words, the waters w hich today Fallbrook has State rights to take 
or to plan to take in the future. Pumping of the Fallbrook Public 
Utility District water is a must, with the exception of the Colorado 
supply. All the waters in Fallbrook are pumped from six to eight 
hundred feet. from the river bed. 

Chairman Enewe. I understand. 
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Mr. Yackey. The Colorado River water comes in higher. 

Chairman Eneie. Thank you very much. 

Mr. Yackxey. Today Fallbrook Public Utility is using 31 percent 
of the water which ultimately will be required by present district 
area commitments. Due to delay in approval of cooperative plans 
for water development on the Santa Margarita, Fallbrook is 2 to 
3 years behind in water development and is in critical condition. 
Realizing this and forced ahead by extreme drought conditions, our 
district is going ahead with a storage project which could possibly 
have been avoided if the cooperative plans between the Government 
camp and the Fallbrook Public Utility District had not been inter- 
rupted by the Department of Justice. The Department of Justice 
has not only stymied approval of agreements and enabling legis- 
lation for a cooperative solution at DeLuz, but by the present suit 
has cast suspicion and question upon Fallbrook’s water rights to 
where we are advised it would be practically impossible to sell bonds 
to construct our storage project. Without this storage project or im- 
mediate construction of some means of getting additional Colorado 
water from San Jacinto Reservoir—miles to our north, Fallbrook 
faces disastrous shortage a year from now. Retraction of the present 
suit today would permit Fallbrook to issue and sell bonds to start to 
build storage which next year might be far enough along in construc- 
tion to carry the district through. 

The Department of Justice says Camp Pendleton and the naval 
ammunition depot are critically short of water. We know Fallbrook 
is in dire need of relief. The Government camp and Fallbrook prob 
lems as regards present and future shortages are common and could 
be remedied in sufficient time only by construction of a temporary 
pipeline to the metropolitan water district’s adequate Colorado River 
supply at San Jacinto. This temporary line which has been investi- 
gated by the Government agencies could serve until construction of the 
second barrel large enough to take care of all needs was completed 
and then could be removed with very little loss. Fallbrook would pay 
its share of the cost of the project in order to get water for its needs. 
The water is available at the metropolitan water district : the Govern- 
ment has investigated the possibility of getting it, and the cost to 
all concerned would be far less than the cost of this suit. 

The El] Toro Marine Base near Santa Ana originally pumped local 
waters, but finally due to pressure of Santa Ana farmers went to the 
Colorado supply. March Field and Camp Hahn had likewise intended 
to use local waters, and equipment was installed to do so, but finally 
turned to the Colorado for their water. There should be no compune- 
tion on the part of the Government to do the same in San Diego 
County, especially as it would clear up the awful mess between the 
Government and the people, and would save everyone concerned money 
seriously needed otherwise. 

America was settled by oppressed people who came here to work 
out their individual salvations without oppression. The Boston Tea 
Party for many years was a warning to overbearing people in govern- 
ments. The war between our States was over individual rights. Since 
then we have had prohibition come and go because basically individual 
rights cannot be legislated. The United States is festering today— 
thank God in only a small way—with gangsters, preying on our weaker 
people and children with narcotics, illicit trade and gambling: mili- 
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tary draft and income tax evaders are evidences to our youth that 
some laws are being circumvented. Sex criminals are worrying par- 
ents of the Nation over the safety of our children; so it is only natural 
that we cry out for the help of our fellow citizens and the representa- 
tives we sent to make our laws when a branch of the Government so 
powerful as the Justice Department takes a stand which is affecting 
the whole Nation. 

The Fallbrook Publie Utility District has always followed existing 
laws and accepted these laws. In its development since 1922, when it 
was formed under the State act, it has always conscientiously fol- 
lowed the laws of the State and has endeavored to work cooperatively 
with other State agencies, public utilities and neighbors. During the 
many years before the Government bought Rancho Santa Margarita, 
Fallbrook planned and grew with the knowledge and good will of the 
owners of Rancho Santa Margarita who recognized the community’s 
value and future possibilities for they aided and abetted the plans 
for water developments in the area. The ranch never used much 
water and would probably have gone on indefinitely as they had. Such 
a heritance the Government bought and that was about the situation 
when Fallbrook in 1946 searching for a needed water storage project 
went to the United States Army Corps of Engineers and the Bureau 
of Reclamation for advice and assistance. The Fallbrook Public 
Utility Board further in a spirit of openness and sincerity went to 
Camp Pendleton officials with the district’s plans. The district talked 
California water laws, the application permit and right system and 
told how and why the district had just made filings on the river 
waters. The district even sent back complete sets of records of their 
activities to Camp Pendleton officials. The Government itself shortly 
thereafter applied to the State for a permit based on their past and 
future expected use. which was considerably greater than former 
ranch needs. 

At one time it was said that the Government only wanted what 
the rancho was entitled to. Some time later the application was 
amended to apply for a vastly increased amount. History of the 
negotiations for cooperative action will be covered by our attorney. 
It is only my purpose to show that the Government bought a ranch 
which has always recognized State water laws and that the Govern- 
ment up to the time the Department of Justice became involved 
accepted and abided by these State laws. 

Since 1946 the district has continued its work to develop water. 
Each step has been with the fullest knowledge and approval of the 
California Division of Water Resources. The 214 cubic feet per 
second of stream flow granted by permit 7033, 2-18-48 and later the 
10,000 acre-feet under permit 8511 issued April 23, 1951, were only 
after publication and procedure set by California law and the knowl- 
edge of everyone interested. Full development of these permits will 
provide no more water than the present district consumers will re- 
quire for the maintenance of the orchards and croplands already 
committed to be served. The application still on file with the State 
it is expected will augment present allotments and will only provide 
for normal development which from past experience is bound to 
occur. 
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Development of the permits now possessed by the district has been 
delayed by the Justice Department, in refusing to approve previous 
agreements, by the current suit, which is holding back construction 
causing real hardship to exist now and calamity to face the district 
next summer if drastic action is not taken immediately to eliminate 
this suit and publicly give assurance of continued recognition and 
acceptance of State water laws. As I mentioned before, this situa- 
tion is due to the cloud thrown upon us, and if we can’t get that cloud 
removed in time to get the money to build these projects, we will 
be in bad shape. 

The catastrophe in Europe puts millions of dollars there for pro- 
tection. Floods in the Midwest appeal to everyone’s sympathy and 
generosity. Today respect and adherence to State law and censuring 
of overeager young men in the Justice Department may present dis- 
astrous action here and elsewhere. 

The answer is so simple; so easy ; so economical: 

1. Drop this suit. 

2. Bring Colorado water here for the Government agencies. 

3. Continue to recognize and respect State laws. Applause. | 

Chairman Enere. Mr. Yackey, that was an excellent statement, 
concise and very clear. We appreciate it very much. Now, are there 
any questions from the committee ? 

Mr. Poutson. I would like to ask a question. Has the Government 
farmed any additional land in the Camp Pendleton area other than 
what was farmed when it was held by the original owners / 

Mr. Yackery. Sir, that is one question that I can’t answer for vari- 
ous obvious reasons. There is military security on the base any 
anything I quoted you would be hearsay. We are not permitted to 
trespass or are we very cordially invited to inspect such facilities. 
Our aerial photographs show a considerable amount of planting in 
the area and I believe that would have to be up to somebody else 
besides me, because my testimony would not be direct. 

Mr. Povutson. We drove through there today, and we certainly 
saw a great deal of land under cultivation and some of it was fallow, 
which had been cultivated. and they had some new areas. In other 
words, it looked like quite extensive farming activities. Now, if 
they do that now, when prior to that it was a cattle ranch—— 

Mr. Yackey. Sir, maybe I can answer that in a little different way 
and do it right. Like Will Rogers, all I can do is repeat. At the 
hearing in San Diego in May, if I recollect the hearing, it was said 
by Government attorneys that it was the intention of the Govern- 
ment to acquire all the water that would ever be needed on Camp 
Pendleton for the military forces they would need; they would use 
that in wartime, and in peacetime they would use it for agriculture 
on the base. I think that covers the intention. 

Mr. Por LSON. Now, if this police action ve are In now is coing 
to develop to such an extent that Camp Pendleton is going to be one of 
the Jarger bases, certainly the Government could go out and take some 
of the water which California is entitled to, and which is now going 
down the Colorado River, and use it for such purposes because this is 
for the benefit of the entire country, and why should they come in here 
and take the water away from these few individuals? That is the 
question I would like to have answered. 
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Mr. Yacxry. Mr. Poulson, that is the question that bothers me a 
great deal. [Applause.] The Federal Government has a vast interest 
in the Colorado right at its source. Today it is worrying about allo- 
cation of some of that water. It seems to me, where we all contribute 
to the military strength, we all contribute soldiers and men to the 
Armed Forces; likewise, we all, in the United States, contribute 
Colorado River water to the military establishments in California— 
in Orange County and in Riverside County that has been done—it 
seems only fair that San Diego, with its vast percentage of area con- 
trolled by the Government agencies, the Colorado could be brought 
in here to handle all of these military installations. It would be 
something those people, I think, would want to share in. 

Mr. Poutson. From your experiences now in the full development 
of this case, this is really the result of certain individuals in the 
Justice Department who have the theory that the Government super- 
sedes every State law. That is all it looks like: is that not true / 

Mr. Yackry. Yes, sir. All I can say is that again, in quoting testi- 
mony in April, the Government stated that they were coming to 
California to prove that the Federal Government was supreme and 
sovereign to State rights and would prove that State rights were 
secondary to the Government’s wishes. 

Chairman Eneir. Mr. Yackey, can you give us the dates on which 
the Navy filed applications with the State for a permit? If you can’t 
get it, will you supply it for the record, please / 

Mr. Yackery. I can supply it later, exactly. I have it in my office. 

Chairman Eneéir. Thank you very much. We would like to have 
the record also show the application number, if you have it. 

Mr. Yacxey. I will be glad to do that, sir. 

(The following data was furnished by Mr. Yackey to be inserted 
in the record at this point :) 


ipplications to State for water 


Date filed By an a : AT u i 
} 
Ox 11, 1946 Fallbrook Put Uti LL5S¢ 216 cubic feet | ecor Santa Ma 
t Distr L.SO0 acer 
Do 1158 10,000 aer t Do. 
N 28, 1947 11589 lo S 1 Marga San- 
i tribut 
I) 12179 lo Santa Margarita 
Rainbow tributary 
; a (12,540 
Jur 30, 1948 N 1257¢ 1 165.000 
Jan. 10, 1949 
2 Amended July 26, 1949 
Public notice was made Aug, 19, 1949, of the cooperative project at De Luz by the Corps of Engineer 


of the U.S. Army 


Chairman Eneir. Mr. Yorty, do you desire to ask a question? May 
I again suggest that we keep our questions as brief as we can. 

Mr. Yorry. Mr. Yackey, did you personally take part in the nego- 
tiations with the Navy ¢ 

Mr. Yacxery. I believe I was in practically all of them except what 
occurred in Washington, D. C., that our attorney attended. 

Mr. Yorry. Now, who sat in those negotiations ? 
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Mr. Yackey. I have memoranda of the hearings, and 1 can get that 
either from the Bureau of Reclamation office, from the Navy office, 
or from my own records. In those the Corps of Engineers, the Bureau 
of Reclamation, the Marine Corps, the Navy, some of their attorneys, 
our public-utility district people and the State division of water 
resources were in some of them, but not in all of them. 

Mr. Yortry. Did the Government at any time during negotiations 
which you attended claim a paramount right to all of the water in 
the watershed / 

Mr. Yackey. No; they did not, and when you were asking Mr. 
Heald a few questions, Mr. Yorty, I want to mention a few things 
on that matter. All of our original negotiations were predicated on 
all water rights on this combined project being pooled, and the water 
rights referred to were State oe wy primarily all State rights. It 
was agreed that we would all do that. Later in negotiations it was 
decided that it would be necessary to have an adjudication of water 
rights to make sure that they were all clear. Incidentally, the Bureau 
of Reclamation, if I understand it correctly, can only go in for a 
public agency, and they were, therefore, working for and through 
the Fallbrook Public Utility District. I will be glad to stand cor- 
rected if that is not true, but that is my opinion: they can only act 
through a public agency. Their statement to me was that they would 
assume that all water rights would be furnished the Bureau of Recla- 
mation, ana it was accepted knowledge that we would have some kind 
of adjudication of water rights before we got through, but it was 
assumed that that adjudication would be under the State, because 
all of our negotiations were under the State and all of our original 
early negotiations were in the presence of State engineers. 

Mr. Yorry. Was there any discussion of this type of suit, perhaps 
ina State court, but with everybody in the watershed made defendant ¢ 

Mr. Yackey. It would be my assumption that such a suit could 
have been included, whether it was spoken of directly or not. How- 
ever, this type of suit was never mentioned and it was always assumed 
that the adjudication suit would be one of those suits like we have in 
California on watersheds and that is usually handled with the State 
division of water resources making all the determinations. 

Mr. Yorry. What was the maximum claim that the Navy ever made 
in these negotiations to water rights on this river ? 

Mr. Yackry. Well, the Navy’s strong point, as | have always gotten 
it, was that they claimed two-thirds of the rights on the river because 
of a stipulated judgment that they inherited from the O'Neill ranch, 
which was beween the O'Neill ranch and the Vail ranch. That stipu- 
lated judgment, however, to the best of my knowledge and engineering 
and legal ability, was like two men having a partnership and deciding 
that they had to have a split of that partnership and they wanted to 
know and have a division of their rights, and their moneys being 
established in the Bank of America and they had a lawsuit and they 
decided that they would divide it two-thirds to one and one-third to 
the other; that meant that two-thirds of their bank account and one- 
third of the bank account belonged to these two people, but not two- 
thirds of all the money in the Bank of America went to that one man, 
and that is the situation on the Santa Margarita. [ Applause. ] 
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Mr. Yorry. Did they ever assert in these negotiations that they 
were entitled to two-thirds of the water in the watershed as against 
everyone else ¢ 

Mr. Yackery. Oh, very definitely. That was the substance that we 
have fought and fought and fought. 

Chairman Enéie. Let’s have that repeated to be sure we understand 
it. 

Mr. Yackxery. Yes, that two-thirds of the watershed they figured 
they were entitled to, and one-third that they figured the Vails were 
entitled to. That philosophy was presented right along until just 
very recently. I haven't heard any direct contradition to that, but J 
have noticed a weakening in their testimony in regard to it. 

Chairman Ener. Do I understand you to say that the Vails and 
the O’Neills claimed they owned 100 percent of the river ? 

Mr. Yackxry. No, I did not say that. I said that the Government 
Department of Justice said that as heirs to the O’Neills, they were 
entitled to two-thirds. The Vails had never made such a statement. 

Mr. Yorry. I was not asking what the Department of Justice 
claimed. IL was asking you what the Navy claimed in these nego 
tiations. Were you ever faced in these negotiations with a claim by 
the Navy that they were entitled to two-thirds of the water in the 
river as against all other users on the river ? 

Mr. Yackry. The Navy claimed nothing specific. They made a lot 
of figures, but those figures varied and were fluctuating. For in 
stance, in one of the agreements that we discussed they held 12,500 
acre-feet as the minimum they could get along with. However that, 
in my estimation, did not involve a claim or involve a right. They 
maintained that they were entitled to two-thirds of all the waters 
of the river. That is the only statement they have ever made. 

Mr. Yorry. Now, it is the Navy that I am talking about. We will 
get to the Department of Justice in a minute. 

Mr. Yackry. Well, the Navy—yes; the Navy never came out with a 
flat statement, nor the Marine Corps. The officials at Camp Pendle 
ton and the Eleventh Naval District have been very reasonable in this 
whole transaction. We had the agreement consummated until they 
went to Washington. Until that time we had no trouble. 

Mr. Yorry. In the agreement you had consummated, how much 
water was to go to Camp Pendleton / 

Mr. Yackey. 12,500 acre-feet going to the Navy at Camp Pendle- 
ton and 7,500 going to Fallbrook. That was merely a sort of side 
agreement. 

Mr. Yorry. Were the oflicials of the Federal Government satisfied 
with that arrangement ? 

Mr. Yackry. Yes; they were. 

Mr. Yorry. Who were they? Who were the officials ? 

Mr. Yackxey. That final agreement came out in December 1949, in 
San Diego, as a result of a series of meetings in Washington that our 
attorney attended at various times, and our Congressman represented 
us in them, and time after time we would get up to a point 

Mr. Yorry. Now, were you present / 

Mr. Yackxey. No, sir. Mr. Swing was there. He is coming on in a 
minute. 

Mr. Yorry. Don’t answer any questions about any meeting you did 
not attend. If you know about the agreement- 
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Mr. YAckry. So, they finally, after that meeting, or those meetings, 
it. was finally decided to have an on-the-job hearing and that all of 
the intellects were to get together, and all of the engineers, to go right 
out here, and decide right then and there what was what, and get a 
final approved plan and send it back to Washington for final approval. 

At that hearing, held in the Eleventh Naval District office in San 
Diego, were the Marine Corps, Navy, Bureau ot Reclamation, Corps 
of Engineers, Fallbrook Public Utility District, and the Department 
of Justice, including two Department of Justice men present now. 

Mr. Yorry. Who were they, the Department of Justice men? 

Mr. Yackry. Mr. Veeder and Mr. Agnew. Other Marine top 
ranking officers from Washington were here. They all sat around a 
large table and discussed and brought out these various points and 


finally arrived at what is termed “a memorandum of agreement.” The 
lawyers present wrote that memorandum of agreement based on the 
points that were agreed to by the committee as a whole. The memo 


randum of agreement, a copy, was mimeographed and sent to us the 
next day with the request for our board to approve it. I hate to take 
this away from our attorney, who is going into it in some detail, but at 
that hearing this division of water was made by this memorandum 
agreement. 

Now, since that time—at that time Fallbrook only had a permit to 
assert water on the river, and they had applications for more water— 
since that time Fallbrook, seeing that we couldn’t get anywhere, has 
gone ahead and spent the money and has prosecuted one of its applica- 
tions and has secured a State permit for an additional amount of water 
which we are now going to use in back of this project that we are 
getting together on and building ourselves. 

Mr. Yorry. During those negotiations was there any contention or 
Was it assumed by everyone that you could vet together and settle this 
ina friendly way / 

Mr. Yackey. That was the definite purpose of having all of these 
people come out. We estimated it must have cost over $500 a day to 
hold that meeting. 

Chairman Enoir. When did this thing blow up, and this lawsuit 
come on: after you had amicably gone ahead with all these negotia- 
tions ¢ 

Mr. Yackxry. Congressman, after this memorandum agreement was 
approve ad V all bodies, such as ours, ancl went back to Washineton, it 
seemed to disappear someplace in the files. We had our Congress- 
man seek it and push it. Finally it was discovered that it was being 
held up ina top Navy office, the Secretary of Navy's office. And then 
we finally found out it was being held up by the Department of Jus- 
tice. Mr. Swing is very capable about explaining all that; but, as a 
result of that, after months and months and months of delay, with 
our distribution, by the way, getting larger and larger and larger, 
requiring more water, this thing blew up and the suit was filed. 

Mr. Yorry. Now, was it your understanding that Mr. Veeder had 
agreed to this memorandum agreement ¢ 

Mr. Yackry. Mr. Veeder was present at that meeting and everyone 
agreed, and Captain Johnson, of the Eleventh Naval District. head- 
quarters, his statement, in that letter of transmittal, he stated that that 
was arrived at in agreement with all present. 
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Mr. Yorry. And by that agreement Camp Pendleton was to get 
12.500 ¢ 

Mr. Yackey. And Fallbrook was to get 7,500. 

Mr. Sartor. Will you gentlemen yield right there / 

Mr. Yorry. Just one step further. The Government and all of 
its agencies that dealt with you at that time never claimed all of the 
water in the river? 

Mr. Yacxry. No, and there were several that were willing that 
we should participate. 

Mr. Yorry. Now, then, there are just a couple of little points that 
I think the record should show. The Government has led many 
people to believe that there are a lot of great big people out here 
that are involved in this situation as far as property owners are 
concerned. Do you have all of the records with regard to the own- 
ers of the 8,000 acres of land in this district ? 

Mr. Yackry. Yes, sir, I certainly do. 

Mr. Yorry. How many are there over 160 acres / 

Mr. Yackry. None, sir. 

Mr. Yorry. And 160 acres is the so-called farm which is agreed to 
by the Bureau of Reclamation / 

Mr. Yackery. The largest acreage today in the Fallbrook Public 
Utility District entitled to water is 112 acres, the Red Mountain 
Ranch, and they have some more land when it is paid up and then 
they will be entitled to water, but that is the largest ranch. Then 
there are several a little smaller and then they drop down very, very 
rapidly. I would say that between 85 and 90 percent of our people 
are under 10 acres and we can say that 90 percent of our meters are 
what we call domestic meters, 1 inch or smaller. 

Chairman Eneéir. Thank you very much. The committee will 
stand in recess for 10 minutes. 

(Short recess. ) 

Chairman Ene te. The subcommittee will please be in order. 

There had been submitted a statement dated August 13, 1951, signed 
by W. R. Martin, president of the Long Beach Board of Harbor 
Commissioners. Without objection the statement will be made a part 
of the record at this point. 

DEAR CONGRESSMAN ENGLE: It would be appreciated if you would read this 
statement into the record of your subcommittee’s hearings on the Federal lawsuit 
to take over the water rights of private property owners in the Fallbrook, Calif., 
area, 

This is more than just a dispute over local water rights. It is an effort by 
Federal officials to establish a new principle of law that would destroy the 
constitutional right to hold private property. If not stopped, it will result in the 
nationalization of vital resources throughout the United States. 

Bluntly, the Federal Government is saying that since it needs this water 
for national defense it has a paramount power and can confiscate these private 
water rights. It does not propose to pay these land owners for their property 
rights despite the constitutional guaranty that private property shall not be taken 
for public use “without just compensation.” 

This idea of the Government having paramount power to confiscate private 
property was given substance in 1947 when the United States Supreme Court 
held that the Federal Government could seize California’s tidelands. There 
the Court held that since tideland oil might be the subject of a war and since 
national defense was a “paramount responsibility” of the Federal Govern- 
ment, the Government had a paramount power over the tidelands and could 
take over the oil and any other resources of value that might be discovered. 
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Since then Texas and Louisiana have heen told by the Supreme Court that 
they must give up their tidelands to this claimed paramount power of the 


Federal Government. And now this doctrine is being extended to the Water 
rights of private property owners in the Falibrook, Calif., area. 

Where will it stop? If tideland oil and Fallbrook water are essential to 
national defense and can be confiscated, what about other vital resources in 
other States? Coal in Pennsylvania and uranium ores in Nevada are just as 
essential to national defense. If the Government has the paramount power 
it claims here, that power a] plies to those resources and to vital resources in 


all States, 

I cannot stress too strongly that this is a national issue affecting every 
citizen of the United States. At stake is a freedom that is the foundation of 
our free-enterprise system—the constitutional right to hold private property free 
from Government confiscation. 

I urge you to compare closely the language of the Supreme Court's tidelands 
decision against California with the language in the Government’s complaint 
against these Fallbrook property owners. You will find that the “paramount 
right” the Government claims here originated in that tidelands section 

The Long Beach Harbor Commission is interested in this matter because much 
of our harbor is built on reclaimed tidelands. Our port is also one of the largest 
producers of tideland oil. Proper development of our facilities has been seriously 
hindered by this Federal grab for power. 

I hope your subcommittee will alert the Americar 
to this real danger and that you will vigorously recommend action by Congress 
to reverse this trend toward nationalization. 

Sincerely, 


people and the Congress 


W. R. Martin, 
President, Long Beach Board of Harbor Commissioners 

Chairman Enoie. The Chair is very olad to recognize at this time 
one of our former colleagues in the House of Representatives: one of 
the most renowned water lawyers and legislators in C — las hi 
tory. It is a pleasure to have vou here, Phil Swing. We \ ‘tr 
olad to hear your statement at this time. I understand that you are 
appearing for the Fallbrook Public Utility District. 


STATEMENT OF PHIL D. SWING 


Mr. Pure D. Swine (attorney for Fallbrook Public Utility District). 
Chairman Engle. members of this committee who have traveled 
far and under a good many trials and tribulations to get here to afford 
us the opportunity of presenting our testimony and showing you, 
on the ground, what the problem is that confronts these people. 

The statement has been bandied about that Fallbrook has no rights 
in the Santa Margarita River and that it is trying to take water out 
of the watershed. We are at this minute conducting the hearing 
within the Santa Margarita watershed, and one of its principal tribu- 
taries runs just beyond the schoolgrounds, between here and the 
Santa Fe depot. It runs through the town of Fallbrook and on down 
and finally reaches the Santa Margarita. We have assumed that 
being in the watershed, under generally recognized laws and equity, 
that we had a right to a reasonable share of the waters of the water- 
shed for beneficial use upon the lands within the watershed. 

Santa Margarita has been, from the beginning of Fallbrook, one of 
the objects and intended sources of supply of water for this com- 
munity. The Fallbrook irrigation district, the history of which was 
given by one of the pioneers before I arrived here, had elaborate plans 
to build a dam in the Santa Margarita at approximately where the 
I sitbiedk Public Utility District now plans to build a dam, and the 
Fallbrook Public Utility District is the successor in interest of the 


SS455 1 ser. i— > 
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rights of the old Fallbrook irrigation district. It made a filing in 1924 
and later this Fallbrook Utility District installed a pumping plant 
in the river about 1933, and since which time has been continuously 
using Santa Margarita water along with water from other sources 
as one of its principal sources of supply. This practice was legalized 
under the laws of the State of California Kebruary 18. 1948, when the 
State division of water resources granted the Fallbrook Public 
Utility District’s application made Oct ober 4, 1946, for the right 
to divert 21, cubie feet per second from the santa Margarita River. 

The Fallbrook Public Utility District has made other applications 
which are pending, and the Navy has also made an application unde 
State law to appropriate waters of the Santa Margarita River. 

The Fallbrook Public Utility District has three pending applica 
tions, each for 10,000 acre-feet of water per annum, or a total of 30.000 
acre-feet, the first one made October 11, 1946, application No. 11587. 
which is on the main stream of the Santa Margarita River: one made 
November 2S, 1947, application No. 12178, on the Rainbow, and 
application made November 28, 1947, application No, 12197, on the 
Sandia Creek. 


I want to call your attention to the fact that the State has granted 
the permit to Fallbrook for 10.000 acre-feet a vear under application 


i 
No. 11587, which permit was issued April 25, LOD 1, 

The Navy’s application No. 12576 was made June 30, 1948, for 
165,000 acre-feet per annum, to be impounded at the Santa Margarita 
Dam, which we locally call the DeLuz dam site, from which they 
expect a net sate vield of 12.700 acre-feet per annum. The difference 

the figure of 165,000 acre 7 et application was to cover the storage 
capacity of the dam intended to be built. That ap pli cation was, of 
course, nearly 2 “eso junior to the Fallbrook Pub lj ¢ Utility District 
upp yieation for LO.Q00, which the State oral ted this vear. 

The negotiat lions whi h have already been referred to were under 
way al the time the State noticed the Navy's application for hearing, 
und we, at that time, being In continuous, you might sav, nego itions 
with representatives of the Navy and the Reclamation Bureau for 

e development of a multiple-purpose joint project, it became neces 
sary, to keep the record clear, for the Fa brook Publie Ltilitv Dis 
trict to file a protest. But on the back of the protest, ina sage ve 


pared on the State form, the district entered this e xpl: nation of 


An agreement has been reached, or is in process of being negotiated, for the 
construction of a multiple-purpose dam at the DeLuz site where the Navy Depart 
ment proposes, under this application, to store its water if its application is 
granted. By said project and by said agreement the waters of the Santa 


Margarita River above said DelLuz Dam, to which the United States Navy and 
Fallbrook Public Utility District may be entitled, are to | 


e divided and appor 
tioned under the basis of 12.500 acre-feet 


fo the Navy Department and 7,500 
acre-feet to the district, it being the understanding and agreement that 
parties will cooperate to present to Congress the ~ osnl to auth 
purpose project in accordance with said unde inding and 
further steps should be taken with application No. 12576 


these 
orize a multiple 
ugreement, No 


that is the Navy application— 


until this project can be presented to Congress in accordance with 


suid agree 
ment, 
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I sent — of that not o ily to the Eleventh Naval District head 
quarters at ondleton. but also to Washington, and got back a letter 
on the offici: ' heading of the Navy ey partment, Washington 25, nc. 
addressed to Swing, Scharnikow & St iniforth. attention Phil D. 
Swing, signed by J. A. Dominy, by direction of the Chief of the 
Bureau of Yards and Docks. It interesting to note in his last 
paragraph he say 


Mr. Yorry. What is the date of that lett r. Couns |? 


] ( 1 < f ; ] : 7 

Mr. Swine. March 29, 1949. After acknowledging rece pt of the 
cops of our protest with its endorsement on the back, he said 

The coop nation and interest of the I hi k Pub I ; 

ing the cause of the pl posed I LUT hp ple purpose ad ‘ | ~ 
sincerely hoped that the project will receive the ear | ( 
7 We ' , , 

Chairman INGLE. ihe purpose of that. as | ncaerstana t, Was 


to authorize a multiple purpose project to be built bv the Bureau of 
Reclamation / iE that what vou are ta king about / 
Mr. SWING he pla he whi 1 I will come to ih a minute 


Chairman Exneite. Will vou proceed according to vour regular 


order that vou had in mind, Mr. Swing’ 1 don't want to divert VOU. 


Go nght ahead. 

Mr. Swina. | brought that in because it was the filn o, 

The Navy Department application is pending and is in full foree 
and effect. except as | pointed out, 1 Is 2 Vears junior to one of the 
applications of the Fallbrook Public Utility trict for 10,000 acre 
feet \ hi h has now been vranted and approved DY The ofat t ia 
permit to Fallbrook issued on it. 

Nevotiat ons to adj ist these col fl Cting mterests md rmehts o} 
claims in the Santa Margarita River have been under way with the 
Navy and representatives of the Government for a onsid ble 
leneth oft time. | nitended the first Ol those joint conferences on 


Novembet 17. L948, he ld Ihh the office QO} the B ireau of R Clamation 
at Escondido, Mr. Yackey kept wa meh rand im and turn shi i me 
a copy. It shows the following were present: i. G. Niel on, R. E. 
Burnett 

Mr. Yorry. Would you mind sayvil e¢ who they represent ¢ 

Mr. Swine. I will start agvain, The Bureau of Reel imation, E. G. 
Nielson. R. E. Burnett. D. K. Johnson: (¢ orps of Army Engineers, 
Lo: Angele J. G. ef bes, I. I, I: Iie nal: thessnge situates Na ivYv. Eleventh 
Naval District, R. 19 Muench, J. E. saison: ‘al] ya ond ton, Col, 
I.. S. Swindler, M. H. Aubey, F. HTH. Cannon. 1 thi nk the latter two 
are engineers, 2 

Mr. Yorry. What is the last name 

Mr. Swine. Cannon. The State division of water resources was 
present with Mr. Edmonston, P. H. Van Etten, H. M. Crooker: the 
Fallbrook Public Utility District represented by F. R. Sachse, presi 
dent, E. J. Schmitz, vice president, Robert T. Gray, director, Vv. B. 
West fall. director, George F. Yar key, ve neral manager. and Phil LD. 
Swing, attorney. 

That was a preliminary, what we would call in law a trial shot. and 
it was rather encouraging, though, that the Navy, the Army engineers 
and the Reclamation Bureau, all thought from the investigations 
they had theretofore and were then conducting, that this was a good 
project which could develop the amount of water which C ap Pendle- 
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ton and its associated establishments required, and also have 7,500 
acre-feet of water available for Fallbrook. 

The Navy very carefully insisted that the pooling of the water 
rights should be from the dam up, and they reserved to themselves, 
and it was agreed to, that they should have the entire underground 
basin below the dam as a special reserve supply at any time the reser- 
voir did not give them their full requirements. It was estimated that 
there was a considerable supply in this—you may call it an over-all 
one basin or three joints basins. 

The studies were continued and as a result I got a letter from Assist 
ant Secretary of the Interior William E. Warne, dated January 15, 
1949, in which he said 

That little project for the development of Santa Margarita in the interest 
of Fallbrook and Camp Pendleton is just about ready to gel. I took Ed Neilson 
and N. LB. Bennett, of the Bureau of Reclamation, down to Congressman McKin- 
non’s office Tuesday morning and we outlined an agreement that had been worked 
out between the Marines and Reclamation which Neilson will explain to you and 
the Fallbrook people in 10 days or so. I think this project is now ready for 
formal report and it should command and receive the approval of all interested 
agencies and the Congress, 

Chairman Eneir. Give us the date of that letter. 

Mr. Swine. January 15, 1949. Now the forecast appearance of 

Mr. Neilson, who is the project director for this area from Boulder 
City, came on in Fallbrook and on January 27, 1949, another confer- 
ence of the interested parties was held in this community in an all- 
day session which resulted in an agreement, a tentative agreement, 
and Mr. Neilson sat at a table with me, after the conference adjourned, 
and between the two of us we wrote this resolution which was de- 
manded of the Fallbrook Public Utility District. 

Chairman Enerie. Mr. Swing, with reference to the people who were 
there at this meeting, if you don’t have them will you make that a 
part of the record ¢ 

Mr. Swing. Virtually the same people that were at the one in Escon- 
dido. I have it some place in my files. 

Chairman Ener. At least the same—— 

Mr. Swine. The Army engineers, the marines from Pendleton, rep 
resentatives from the Eleventh Naval Headquarters in San Diego, 
the Reclamation Bureau, of course, and the Fallbrook board of direc 
tors, engineer and myself. 

Chairman Ene ie. Without being specific about the names at this 
time would you prepare a list of the names of those present at that 
meeting so that it can be inserted at this point in the record as a part 
of your testimony 4 

Mr. Swina. I will do so. 

Congressman Enoie. And without objection it may be so inserted. 

E. G. Neilson, Bureau of Reclamation, Boulder City. R. E. Burnett, Bureau 
of Reclamation, Escondido office. Dick Aten, attorney for Bureau of Ree 
lamation, Los Angeles office. J. G. Jobes, Corps of Engineers, Los Angeles 
office. Col. Leland Swindler, commander M. H. Aubrey, Frank Cannon, Camp 
Pendleton, Oceanside. H. M. Crooker, State division of water resources, San 
Diego office. Phil D. Swing, attorney for Fallbrook Public Utility District. 
George F. Yackey, general manager for Fallbrook Public Utility District. Franz 
R. Sachse, president, board of directors, Fallbrook Publie Utility District. 

Mr. Swine. The board of directors of the Fallbrook Public Utility 
District, at its regular meeting on January 31, 1949, adopted, unani- 
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mously, one director being absent, the resolution which had been 
drafted to represent the result of the conference at that meeting. 


Whereas, at a conference held at Fallbrook, Calif., January 27, 1949, 
attended by representatives of the United States Navy Department, the United 
States Marine Corps, the United States Corps of Army Engineers, the Reclama 
tion Bureau, the State division of water resources, and the Fallbrook Public 
Utility District, a tentative agreement was reached for the cooperative endeavor 
of the parties represented to build a multiple-purpose dam on the Santa Margarita 
River at the De Luz site and share the costs and benetits therefrom equitably, 
subject to the approval and authorization of Congress; and 

Whereas the Fallbrook Public Utility District desires to express its approval 
of the conclusions arrived at by said conference and its willingness to carry out 
the tentative agreement there reached: Now, therefore, be it 

Resolved by the board of directors of the Failbrook Public Utility District: 

1. That the Fallbrook Public Utility District is ready, and willing, to partici- 
pate jointly with the United States, acting through its proper agencies there- 
unto duly authorized, in the building of a multiple-purpose dam at the De Luz 
site on the Santa Margarita River, Calif. 

2. That the Fallbrook Public Utility District will promptly take the proper 
and necessary steps to legally obligate itself to pay to the extent of its ability its 
fair share of the cost of said dam and reservoir and the cost of the necessary 
und proper irrigation pumping and distribution system. 

3. That if the Fallbrook Public Utility District’s share of said costs is financed 
through or under the Federal reclamation law, the acreage limitations expressed 
therein will be observed and agreed to by the district. 

4. That the proposed expansion of the district and the annexation of new 
lands shall be limited to such lands as have a prospective productivity sub- 
stantially similar to the lands now within said Fallbrook Publie Utility District 
and shall not exceed in total acreage within the district the safe water supply 
of the said district including the supply proposed to be received from the De Luz 
development and the United States shall have the right to pass on the amount 
of the new lands to be annexed, the type and the area within which they shall 
be located. 

5. The Fallbrook Public Utility District is willing to paricipate in the said 
proposed multiple-purpose dam and reservoir (having a net safe yield of ap 
proximately 20,000 acre-feet per year) on the understanding and agreement that 
all present water claims and rights of the United States and the Fallbrook 
Public Utility District on the Santa Margarita River above the De Luz site 
shall be pooled and that the total water of said river available to said parties 
above said dam site shall be apportioned in the ratio of 7,500 acre-feet per year 
to the Fallbrook Public Utility District and 12,500 acre-feet per year to the 
United States respectively. 

Passed and adopted by the board of directors of Fallbrook Publie Utility Dis- 
trict at a special meeting of the board duly and regularly called and held Janu 
ary 31, 1949, by the following vote, to wit: 

Ayes: Sachse, Gray, Heald, and Westfall. Noes: None Absent: E. J 
Schmitz. 

FRANZ R. SACHSE, 
President, Board of Directors, 
Fallbrook Public Utility District. 


It was assumed that Mr. McKinnon would introduce a bill, present 
it to his colleagues, and ask their authorization of this multiple 
purpose joint project for the benefit of the Navy and the Fallbrook 
Public Utility District. 

May I say in passing, that at that time the Navy was most solicitous 
that Fallbrook and Congressman McKinnon carry the ball as they 
informed us that while they had a dam at DeLuz on their list of 
projects it had such a low priority that they had no hopes of getting 
to it for a number of years, but they thought that if we would carry 
the ball for them, with their support, that the thing might be gotten 
through Congress. Now, we then received 
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would you not know just how to get a dam authorized in Congress? 

Chairman Eneve. That will be stipulated to. 

Mr. Swine. That is a rhetorical question. I received from Lieu- 
tenant Commander Aubey, public works officer at Pendleton, a little 
time afterward, a letter—I and the Navy were exchanging communi- 
cations and information, cooperating in good faith each with the other, 
to carry out what both at that time desired as a meritorious, worth- 
while project—so he wrote me on March 15, 1949, from Pendleton, 
saving’: 


Mr. Yorry. Mr. Swing, give me an answer, as you are an expert 


f have in hand a personal letter from a ftiend of mine in the Burenu and 


thought perhaps the information contained therein might bring you more fully 
up t date Piease bear in mind, he ever, that this inf aatiey s strictly 
infor ial and Was ] issed ol nie per onal and hould rf t (iis rned iis 
being absolutely accurate. The following excerpts from the letter appear per- 


tinent and are quoted 


“Attached hereto is a copy of our first agreement to draft a bill coveri e 
1’. -~ i t it rl i 


construction of the DeLuz Dam as well as distribution systems both for the 
Navy and the Bureau of Reclamatior You will note that this Written up as a 
separate bill rather than an item in the Navy public rks bil It is not defi 
nite yet that this course of action will be taken, but indica ns are that the 
project is insufficient in priority to stand any chance of getting before Congress 
this vear as an item of the public works authorizatior This is not yet definitely 
settled, but it is the best guess that our budget people can make at this time. 
It is generally agreed by all cones ed he 
: — 
apparently from Washington 
that any separate bill would have a better chance of getting through Congress 
than would a rathe. bipiica ed item in our pul vork ippropriation which, 
In ail probability, wouldn't get before Congress until next year \t ny rate, 
we are ge FO! R e being 
\I Bennett of the Bure: if Reclamation has sent a copy of his proposed 
bill t his man Nielson, I believe In your genera ire Lhe Sa ng that Neilson 
i} \I Swing epresenting th allbrook Public Utility 
District to make re that we will have no opposition frot iat direction. This 
being the case, I thought it uld be we if you had opy, too, in case the 
matter sl ) rd Um bted drat ll b oditied 
and as a m f fact we don't know exact v where we \ | go from here. 
lloweve! | ‘ | ippend tl roy 1} um of 
et | 1) bal ] } Hie ‘ ‘ en 
t I l f Re i yy ell as 
he ¢ f of Bureat ds and Docks 
Nii ( \ = ns) tf ’ 
' } 
\I . \ | (| t ove | ‘ ! j ie 
S \ 
( ( j no l rit } i mM \ Ole ! i \\ i hy he 
: . 
to . f { Phat ie 1) { 
] ry 1 
('}) I" i GI ihiat . f " vO make 
1 
{hve ! iit r the eCE oO} OU Ve rather 1 ! it. / 


Mr. Swine. Now. the bill 1 us prepared | | went to Washington 
for the purpose of sitting in on the final agreement as to the wording 
of the bill, to olve the Q. K. to Congressman Mi Kim mn to introduce 
it. i I there I believe i will give vou the date } Ist a mnute— 
and t into conference in the office of the B of lamation, 
at which 1 present Navy representatives from the Bureau of Yards 


and Docks, the Real Estate Din sion, a representative of the Army 
engineers, Washingto Chis first meeting, | believe, was held on May 


1, 1949. It may have been May 5. And Mr. Veeder t was thought 
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} } } 1} 
at the last nil ute that it might he well toca! hnarepresentative of the 


Department of Justice, as thev. bv law. are the legal advisers of the 


Navy Department ana Mr. Ve del Wil about the oni dlissenting 
voice among those present Every ody els } } nel . ol 
some rather energetic language Was EXCH ved twee! One ¢ 
Bureau attornevs who thought thev ki writer ta mid M ‘ iel 
who thought he knew atel law 
Chairman FNGu! Would vou care te iv. Mr. S y 
\ir. Veeder dissented 
Mir. Swing. Yes. It was finally b ed down to thi r g 
ment which had been entered as between, we are say ere, th 
(Neill dl \ \ Vv. or the > Mian 
garita Ra ont the \Vailiunt f Phat } i 
I I 

from histo was one of the mos one-ara out = to ! , 
pated ly \ pla tif and a defend ae { yeal I i 
mirt al | | oO} { kno I) nin Mire t! ppellat int I 
() ells won ry thre lo 2 1 1 ! ! mad et | Di { « | 


, 
SUPT e Co t ; ad the two | nt- tt<¢ \ o ( t} ) 
} ' 
which ‘ r’é moet (>) riled - a | «>! ! ! *() 
, 1 
yvicto for i if ne | ( it bye " t ‘ 1) ' 
Let’s yake the lawy ¢ vial ‘ } OO j yir¢ " 
} *9 
Wily oO] ot ’ Ol tis ifte. 
| 
prot iblvy were clan nay tot) pe a | | ive Torgot 
1 1] 
ures mvway, thev shook hancs a bhhat - (yf lL 
Mr. Potutsex. I would like t : ( { \] 
“~)\ pie \\ t re ‘ | { } } ! 
i - 
ho cle t yy) 1 k r , , ; 
, " 
wl 1) r ect ire ~ t i } ( I . 
ot te. ley) { fixe Any ‘ , l \ 
1 , ! 1 
ren ree ive TAvornal that ti ita | ? 
1 . 
ible reele f \ ) | ot 1 7 ‘ =~ + { 
+ | | 
() | ( ] ! t ) \ i ri¢ i | 
. 7 
Ie. ~~ | "¢ oO ) ‘ tio 


\! |? ~ X i { i 1 tlre qien of ‘ | \ errr 2 

Mr. S N I think so 

Mr. Povrson. I think that Mr. McGrath | e eage? 

» | qiepiut 1 | t \ ( ra oT ( -  ¢ ry like 
to nay t] rm ore t le | bility ( ( ! sO} \ ) 
more and greater power and a supér-wise government. \pplause 

Chan | NGLI | { is] | 

Mr. Pocisox. Going back to that < all fit t} 
‘Co 

( : al Let's | 1 c pre | 

Mr. ) i Vnit ) t right tot point. Mr. ¢ 
, —now. when ve ry, ! ituptot { ) if ( 
Navy a tioned the possi! i iM y thle to tt ) { it | 
Into “y 1 \\ \ hl t} ' Peon +4 ‘ t ] { 
Day to sny 1 | ow tie T¢ et it \ thout going tot tt} byl 
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Chairman Eneie. The Chairman will state that that is not a ques- 
tion. Let the witness proceed, who has an orderly statement and 
when he gets through we can ask general questions. 

Mr. Swine. Let me say that I think Mr. Veeder is very conscien- 
tious and a very earnest official, and feels he has a very important duty 
to perform. In this instance he raised a question as to whether or 
not, in view of the stipulated judgment that Vail would be let out 
if the rancho and the United States, who is its successor in the rancho, 
delivered water to Fallbrook which, under the stipulated judgment, 
belonge®® for use upon the Rancho Santa Margarita. And I am 
coming now to that important point which I concede that Mr. Veeder 
correctly raised, and the next day Congressman McKinnon and my- 
self met with Mr. Veeder and his immediate superior, Mr. Mul- 
roney—I believe his name was—and we undertook to work out a 
satisfactory settlement. 

The agreement reached was that we were to secure—we of Fall- 
brook—were to secure from the Vail interests a written waiver and 
consent that the Government might deliver from the DeLuz Dam, 
and from their share of the water, 7,500 acre-feet of water to Fall- 
brook and that Vail would never at any time claim that that was a 
violation of the stipulated judgment. 

I asked the Department of Justice to write the kind of a waiver 
they wanted and they brushed me off and said, “Why, that is a very 
simple thing todo. You write it.” 

The next morning Mr. McKinnon and I arrived at 11 o'clock and 
presented a form of a waiver which I thought would be adequate 
and Mr. Veeder and Mr. Robert E. Mulroney took it and said they 
would give us some consideration and I would hear from them shortly. 

After some time—after that I flew home to San Diego. The De- 
partment of Justice and the Navy went into a huddle over how this 
should be worded and I then received from A. Devitt Vanech, Assist- 
ant Attorney General, and the boss over both Mr. Veeder and Mr. 
Mulroney, a letter dated May 17, 1949, in which he said: 

Dear Mr. Swine: This will refer to recent conversation which Representa- 
tive McKinnon and you had with representatives of this Department in con- 
nection with certain rights to the use of water from the Santa Margarita River. 
This matter has been discussed with officials of the Navy Department and there 
were delivered to them copies of the letter suggested by you from the Vail 
interests to the Fallbrook Public Utility District and their comments have been 
requested. Under the circumstances it is anticipated that a form of letter 
acceptable to the Department of the Navy will be forwarded to you on or 
about May 25, 1949. 

And Mr. Veeder and Mr. Mulroney both assured Mr. McKinnon 
and myself that if we got this release duly signed by the Vail interests 
all objections would be out of the way and the blue-green light would 
be given to the project. 

After some delay and some wiring back and forth, and not getting 
it, on June 9, 1949, I received a copy of a letter written by Mr. A. 
Devitt Vanech, Assistant Attorney General, to the Burean of Yards 
and Docks, Navy Department. “This will refer to Mr. Jelley’s let- 
ter”—of course, he was captain at that time and he is now admiral 
in charge of the Bureau of Yards and Docks—“and accompanying 
that letter’—referring to this Vail letter—‘was a proposed draft 
of a letter from the representative of the Vail interests. The letter 
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of transmittal’—no, this is about the letter which had been drafted 
by the Navy and sent over to them for approval. 

Mr. Yortry. Sent over to whom? 

Mr. Swine. The Department of Justice. Mr. A. Devitt Vanech 
says: “Consideration has been given to the proposed communica 
tion”—that is the letter which Vail was to sign to the Navy giving 
full release and consent and agreeing not to raise any objection that 
it was in violation of the stipulated judgment—*Consideration hes 
been given to the proposed communication and it appoers a lequate 
to cover the proposition discussed between representatives of your 
department and representatives of this department.” ‘That is the 
Vail waiver. 

It did arrive and was sent out and was duly signed and sent back. 
Vail made one bobble in dealing with the Government. He wrote a 
letter of transmittal with this letter and they objected to that and 
they required him to write another letter and withdraw the letter 
of transmittal which contained some language in it that they ob 
jected to. He then did withdrew his letter of transmittal and Mr. 
McKinnon was informed that everything was satisfactory. 

Mr. Yorry. Now excuse me, Mr. Chairman, but Congressman Me 
Kinnon was informed by whom ? 

Mr. Swine. Let me see if I can vet that. I have the letter of Con 
cressman MeceKinnon—a telegram from Congressman McKinnon to 
myself dated June 16, 1949: 


Proposed draft for Vail has been approved by Justice in letter to Navy 
That is under date of June 16, 1949. 

Now | went by One of these, a memo on the conference had 1 
Washington—a memo to Admiral Manning dated August 2. 1949, 
written by Willis R. Dudley who is listed among the conferees at 
Congressman MeKinnon’s office on July 29, 1949. as being in the 
Real Estate Branch of the Bureau of Yards and Docks, and present 
at that conference in MceKinnon’s office was N. B. Bennett of the Bu 
reau of Reclamation, Attorney Richard Witmer of the Bureau of 
Reclamation, Mr. Veeder, D ‘partment of Justice: Admiral Manning, 
(lief of Bureau of ‘Yards and Docks, Col. A. E. Dubber and W. R. 
Dudley. 

The subiect dam 
now we are talking about the DeLuz Dam 


The subject dam would be constructed to fulfill needs of the Navy Depart 
ment, Marine Corps and those of the Fallbrook Water Utility District. Origi 
nally the Navy contemplated the construction of the dam to meet Marine Corps 
needs at Camp Pendleton. Ut subsequently developed that the surrounding agri 
cultural communities to Fallbrook contemplated generally similar action through 
means of the Fallbrook Public Utility District Conferences were held by the 
Bureau of Reclamation, Department of Interior (which agency would be re 
sponsible for Federal sponsorship and regulation of a public dam project for 
Fallbrook), the Navy Department and the Army engineers looking to the possi 
bilities of a combined or multipurpose dam Engineering and hydrographic 
studies with respect to feasibility and water resources were conducted and the 
practicability of such a dam was determined. The Navy Department has relied 
on the stipulated judgment entered into in the suit between Rancho Santa 
largarita et al, Plaintiff, and Vail, Defendant, 42850, as the basis for the title 
to its share of the water of the Santa Margarita River This stipulation 
adjudicates title to two-thirds of all such waters in the Rancho Santa Margarita 
(to which the United States Government is successor in title) and title to one- 
third of all such waters in the Vail interests. 
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The I brook Publie Utility District has received a permit from the Cali 
fornin Water Commission No, 7023 dated February 18, 1948, for 24 cubic feet 
of water per second to be withdrawn from the Santa Margarita River and 
has pending before the State water commission three applications totaling 380,000 
acre-feet per yeu These applications are N 12178 for 10,000 acre-feet 
from Rainbow Creek, No. 12179 for 10,000 " t from Sandia Creek, both 
of said creeks being tributaries of Santa M garita River and No 11578 
for 10,000 acre-feet from the Santa Margarita River No dates are presently 
available for applications Nos. 12178 and 12179 \pplication No. 11575 is 
dated October 4, 1946. The Marine Corps Headquarters at Camp Pendleton has 
entered application Ne wo7T6 for 1540 acre-feet of wate inder date of June BU 
i948, apparently considering that such application to the State water commis 
S10 Wis necessary 

Now they go on to a conference that was held in the office of Congressman 
McKinnon preliminary to the introduction of Congressman McKinnon’s bill for 
the construction of a da In that conference it was determined that the 
Navy Department and the Department of Justice, the latter as leg adviser to 
the Navy, would prepare a letter for the execution of the Va nterests. This 
letter, copies of which are attached, was prepared by the Navy epartment of 


Justice, and forwarded by the Navy to Phil Swing. 


Then they raised the question that I have already mentioned, that 
they objected to some language in the letter of transmittal and sent 
it back to have that withdrawn. But it goes on—tliis is the question 

er anybody claimed all the water—this is 


that vou are asking, whet 
the Navy talking to the Navy Paragraph 6: 
The Department of Justice representative 


and the only one that IT ever saw at any of these meet ines Was Mr. 


Veeder—his hame Is not mentioned— 


The Department of Justice representative made it very clear that as lega 
adviser to the Navy Department he was obliged to state that in his opinion 
the stipulated judgment apportioned all of the waters of the Santa Margarita 


River, both normal thow and flood waters, between the Va Co. and Rancho 
Santa Margarita, and that the United States Government as successor in in 
terest to Rancho Santa Margarita owned two-thirds of all such waters; that any 
act or admission to the contrary Was detrimenta o the Government's interests 
and that while it was no concern of the Department of Justice as to how the 
Navy Department disposed of Government-owned water, he felt restrained to 
advise that any act outside the stip tiated judgment could result in a loss of 


property rights in such water 


Mr. Saynor. Mr. Swing, I think that is of such importance to have 


I 
} 1 


you reread those last two paragraphs, wherein he says that the re 
pre sentatives of the Departinet { stipulated— 

Chairman Eneve. I don’t think that is necessary now. 

Mr. Swing. IT will bow to the chairman. 

Chairman Ener. I think, Mr. Swing, you can summarize it, but 
is that the first time, so far as you are aware, that any spokesman of 
the Government or any agency of the Government had taken the 
position that the judgment between the Vails and the O’Neills was, in 
effect, a division of LOO percent of the waters both natural and flood 
waters of the Santa Marearita / 

Mr. SWING. To nit recollection that is the first time ] ever heard 
of it and it was astounding to me that two men could meet in a reom. 
the O’Neills and the Vails, and divide up water which they now say 
14,000 defendants have a leo il Interest In. and must. therefore, be 
necesary parties in this suit. | Applause. | 

Chairman Enenr. Just one further point. Did it also startle you 
to find out that two individuals could bind everybody else in the water 


shed by an agreement they had made with respect’ CO what they con 


] 


1 . 7 . ; 7; 
sidered their mutual mghts ona river! 
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Mr. Swine. It reminds me of the time that Colun s, having land- 
ed on an island he didn't know the ume of, or whet it was, waded 
out knee deep into the Caribbean waters and said “In the name of the 
King I claim all the lands, the shores of which these water wash.” 

Mr. Pountson. Could you also go further by saying, in addition to 


le 


the fact that the two men could clain to diy cle 1 pd. that ¢ 


. . 
ne man bah agency cout 


ro i 
could take it away from all of them then / 
Mr. Yorry. May L ask a question about that now ? Who was it 
that prepared that memorandum that you have quoted irom 
Vr. SWING. | have at the bottom only tl tvpew! tte} s1onature 
Willis R. Dudley.” and holding it up to see the itermark, I recall 
that all United States paper is marked with the United States water- 
mark, and this 1s, so if is on ollicial paper, I don’t know who rote 
t, except thatthe sronature is Willis R. Ducdley namemoto Admiral 
Manning, proposed legislation re construction of a mulitpurpose dam 
on the Santa Margarita River, Camp Pendleton, San Diego County, 


Mr. Yorry. Who is Mr. 1) dley 4 

Mr. Swine. He lists himself in the conference, “Mr. W. R. Dudley, 
Real Estate Branch. Bureau of Yards fl cl Docks.” 

Chairman Encie. Do you have any objection to that document 
being made a part of the record 4 

Mr. Swine. Not at all. 


Cha rhiianh I: NGLE. Would vou subn ta COPA for t l ord. ] lence i 

ana \ thout objection it will be mack ipart of thi l ord it this po { 
AUGUST 2, 1949 
Memorandum to Admiral Manni: 
Subject : Proposed legislation re construction ¢ imuitipurpose da m the Santa 
Margarita River, Camp Pendleton, San Diego County, Calif 

Background 1. The subject dam would be constructed fulfill needs of the 
Navy Department (Maris Corp and those f the Fallbrook Water Utility 
listrict Originally the Navy coutemplated the construction of the im to meet 
Marine ¢ oOrps re ds : Camp Pendleton It Ubsequentiv cae eloped that the sur 
rounding agricultural communities to Pallbr ontemplated genet v > a 
action through means of the Fallbrook Publie Ut vy Distric Conferences 
were held by the Bureau of Reclamation, Department of Interior (which agency 
would he responsible for Federal sponsorship and regulation f a public dam 
project for Fallbrook), the Navy Department and the A iV enginee! looking 
to the possibilities of a combined or multipurpose dan Lneineering and hydro 
graphie studies with respect to feasibility and water res« es were conducted 
and the practicability of such a dam was determined 

The Navy Department has re el on the stipulated udgment ¢ tered into in 
the suit between Rancho Santa Margarita et al, plaintiff, and Vail, defendant, 
1850, as the basis for the title to its share of the water of the Santa Marvarita 
Ris r This Stipulation diu cnartes thirds of all such waters iu he 
Rancho Santa Margarita (t which he | ted States Governme f is s cessor 
in title) and title to one-third of all such waters in the Vail interests. The 
Fallbrook Publie Utility Distriet has received a permit from the California 
Water Commission No. 7033 dated February 1 ISHS, fe ?. ‘ ic feet o iter 
per second to be withdrawn fron the Santa M val ind has ] nding 
before the State Water Commission three applications 1 ) 000 acre-feet 
piel ( sf en ! iT i I 10 Mn) it mm : nbow 
Cy 12.179 f CY ou San C . ein 
tributaries of Sat Margarit ( nd N Lois f Oi re ( om 
the Santa Mars Riv No 4 ‘ ! re { ! f mi LD 
Nos. 12.17 nd 12,17! AD] n No. 11.578 is « ‘ () | tt Che 
Marine ¢ ps Hleadquartet t Camp Pendleton has ¢ | | ion N 
12.5% for T5400 acre et iter mine ad e of J > l ‘ | el n 
sidering tl wh ay ( on tl State er ¢ neces \ 
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2. During the first week in June 1949 discussions between representatives of 
the Navy Department, Department of Justice, and Bureau of Reclamation cen 
tered around the legal problems involved in the disposition, collection, and diver- 
sion of waters which would be impounded in the proposed dam. A conference 
was held in the office of Congressman McKinnon of California preliminary to his 
introduction of a congressional bill providing for construction of the dam. At 
that conference it was determined that the Navy Department and the Department 
of Justice, the latter as legal adviser to the Navy Department, would prepare ¢ 
letter for execution by the Vail interests, of which letter would indicate the 
assent of Vail to the diversion of 7,500 acre-feet of water to the Fallbrook Public 
Utility District, such water to be taken exclusively from the Navy's two-third 
share of all Santa Margarita River waters allocated under the above-mentioned 
stipulated judgment. This letter, copy of which is attached as enclosure 1, 
Was prepared by the Navy and Justice Departments and forwarded by Navy 
to Mr. Phil Swing, who is counsel for the Fallbrook Public Utility District and 
is also a member of the California State Water Commission advisory board, on 
June 10, 1949. 

3. Conference in Congressman McKinnon’s office, July 29, 1949. 

Present and representing : 

Bureau of Reclamation: Mr. N. B. Bennett, Jr., Assistant Director, Bureau 
of Planning. Mr. Richard Witmer, office of chief counsel 

Department of Justice: Mr. W. H. Veeder. 

Navy Department : Rear Adm. J. J. Manning (CEC), USN, Chief of the Bureau 
of Yards and Docks. Lt. Col. A. E. Dubber, USMC. Mr. W. R. Dudley, Real 
Estate Branch, Bureau of Yards and Docks 

At this meeting it was disclosed that Mr. Phil Swing had forwarded to the 
Navy Department the prepared draft of letter mentioned above duly executed 
before notary by Mahlon Vail, managing trustee for the Vail Co., dated July 
21. However, by separate letter also dated July 21, Mr. Vail qualified this let- 
ter as follows: 

“We enclose herewith, executed in duplicate, a letter regarding the construe 
tion of a multipurpose dam designed to impound certain waters of the Santa 
Margarita River and to make available to the Fallbrook public utility district 
per annum Since the letter was not 


not more than 7,500 acre-feet of water 
be somewhat 


prepared by us and certain language therein appears to us to 
vague, a further explanation of our understanding thereof appears to be in 
ord = 

“It is onr understanding that the waters referred to in said letter to be 
impounded and the waters to be made available to Fallbrook public utility 
district are from the share of the United States of America, as successor in 
interest of the Rancho Santa Margarita, of the flood waters of said river and 
its tributaries, referred to in section 13 of the judgment dated December 26, 
1940, referred to in said letter. Said waters are to be appropriated by the 
United States of America under and pursuant to a permit to appropriate water 
for which the United States of America has filed an application with the Division 
of Water Resources of the State of California. 

“It is also our understanding that said letter will not be construed as a waiver 
of any credit to which we may be entitled under said judgment for return 
water lost by reason of delivery of water to said Fallbrook public utility district. 

“Any use you may make of the enclosed letter will be in accordance with this 
understanding.” 

1. It is believed that the figure “7,5000" is a typographical error and that 7,500 
acre-feet of water per annum was intended. The letter from Mr. Phil Swing 
forwarding the Vail letters was dated July 22, and gave Mr. Swing’s interpre- 
tation of these qualifications. A copy of Mr. Swing’s letter is attached as en- 
closure 4 
5. The consensus of the Navy and Justice Department representatives was that 
these qualifications, together with Mr. Swing’s construction thereof, were such 
that any diversion of water to Fallbrook could be interpreted as being wholly 
or partially without the terms of the stipulated judgment in the Rancho Santa 
Margarita Vail case, and could conceivably be interpreted as passing juris- 
diction to the State water commission. 

6. The Department of Justice representative made it very clear that as legal 
adviser to the Navy Department he was obliged to state that in his opinion 
the stipulated judgment apportioned all of the waters of the Santa Margarita 
River, both normal flow and flood waters, between the Vail Co. and Rancho 
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Santa Margarita, and that the United States Government as successor in interest 
to Rancho Santa Margarita owned two-thirds of all such waters; that any act 
or admission to the contrary was detrimental to the Government's interests 
and that while it was no concern of the Department of Justice as to how the 
Navy Department disposed of Government-owned water, he felt restrained to 
advise that any act outside the stipulated judgment could result in a loss of 
property rights in such water. It was then considered by the Justice and 
Navy representatives that further action in the form of clarification or revision 
in communications from the Vail Co. was necessary in order to safeguard the 
Government’s interests in the subject waters. It was agreed that, on the basis 
of informal legal comments from the Department of Justice representatives, 
Congressman McKinnon would attempt to obtain from the Vail Co., elimination 
of all qualifications ; also that if such was obtained, there should follow a legally 
binding agreement between the Government and Fallbrook which would un- 
equivocably provide that the maximum of 7,500 acre-feet per year ultimately 
contemplated for withdrawal from the impounded waters by Fallbrook Public 
Utility District would constitute all of the Santa Margarita waters which would 
be withdrawn by that district and would be in lieu of all permits from the 
California Water Commission, both existing and pending. 

7. The Bureau of Reclamation representatives advised that something in the 
nature of a firm commitment on the party of the Navy as to the amount of 
water Fallbrook could withdraw was essential to permit Federal financing 
of Fallbrook’s portion of the dam costs. The Navy representatives stated that 
while enlarging the proposed dam to care for Fallbrook’s needs was desirable 
for the Navy from an economic standpoint, it was not essential to Navy interests, 
Consequently, such enlargement would represent the Navy's desire to adhere 
to its policy of being a good neighbor to adjacent communities, recognizing 
their needs and cooperating in the fulfillment of such needs. However Navy 
representatives (including Marine Corps) took the position that the Navy 
could not guarantee water to Fallbrook to a point where lack of water would 
become detrimental to Navy requirements. Reclamation representatives indi- 
cated that the Bureau of Reclamation would be willing to compromise a firm 
7.500 acre-feet diversion to Fallbrook in conformity with a reasonable fixed 
formula which would recognize Navy requirements, perhaps on a Camp Pen 
dleton population basis. It was considered that if the necessary commitments 
from Vail and Fallbrook are forthcoming such formula should be negotiated 
to the satisfaction of all interested parties. 

8. Bureau of Reclamation representatives advised that hydrological studies 
have been made both by the Corps of Engineers and the Bureau of Reclamation 
and that the results arrived at in these independent studies are so nearly in 
agreement that it is believed that the estimates are as reliable as such studies 
cun be on the basis of stream-flow records for the period for which such records 
are available. (It is understood that these figures cover a 30-year period.) 

9. Congressman McKinnon requested the assistance of Mr. Veeder, of the 
Department of Justice, in connection with the next step, which is that of clarify- 
ing the Vail letters and is to be undertaken by the Congressman Mr. Veeder 
has furnished the Congressman with an informal memorandum in this conneec- 
tion, copy of which is included herewith as enclosure 3. This memorandum 
represents Mr. Veeder’s personal assistance to the Congressman and is not an 
official memorandum of law from the Office of the Attorney General, 

Wiis R. Dup.ey. 


Mr. Yorry. Is the method by which that came into your possession, 
Mr. Swing, a confidential matter or could you tell us where it came 
from ¢ 

Mr. Swine. To be perfectly frank I don’t don’t at this minute recall, 
but the Navy and the Fallbrook representatives and Congressman 
McKinnon and all the Government officials except Mr. Veeder were 
all in a confidential relationship with each other, considering our- 
selves all on the same side of the table, and we exchanged, freely, in- 
formation with each other regarding what we considered a common 
project to which we had already agreed. 

Mr. Sayvor. And, Mr. Swing, even after you received that letter you 
had never heard of any contention by anybody that you had dealt 
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with. including Mr. Veeder, that the United States claimed all of the 
water in the river by virtue of their purchase of the Santa Margarita 
Rancho / 

Mr. SWING, Well, Lam trying to think now. I may have heard him 
say that in his opinion the United States was the owner of two-thirds 
of all the water of the Santa Margarita River and all of its tributaries, 
both surface and subsurface, but | thought he was kidding as I never 
could think of a lawver in his right mind making such a state- 
ment that 14,000 people who were not parties to the lawsuit would bh 
bound by a judgment of which they had no notice and no opp 
tunity to be heard. And I never took it seriously until 1 found 3 
written out in the lancuage on a piece of Government official paper. 


lam taking more time than lou tended, but | think f am trying to 
lead up to an mmiportant pome, 

Chairman IONGLE. Vhs is a very complete and interesting state 
ment. Mr. Swing. We would be glad to have you proceed. Do you 


desire al brief rest ¢ 

Mr. Swine. I would appreciate it. 

Chairman Eneie. The subcommittee will stand in recess for 
5 minutes. 

(Short recess, ) 

Chairman Enere. The subcommittee will please be in order. 
While we are giving Mr. Swing a little respite from his testimony, 
we have a lacks he re Mrs. M: ary Hub bard, who lives | mile northwest 
of Fallbrook and whe hi iLSs LO Acres, ] be hi eve ot property, on which 
there is located a dry well. She has lived on th: it property for over 10 
years. Mrs. Mary Hib bard is HO ye ars of age, a in order to hear 
her, and because of her age, we will interrupt Mr. Swing’s testimony 
at this time to hear from Mary Hubbard. 

Mrs. Hubbard is how at the withess stand. Mrs. Hubbard, we will 
be very happy to hear your statement at this time. You will have to 
speak a little louder because we want the court reporter to hear what 
you have to say so it will appear in the record. I understand that you 
have to have your water hauled to you; is that right, Mrs. Hubbard? 

Mrs. Husnarp. Yes,I do. She has to haul it to me. 


STATEMENT OF MRS. MARY HUBBARD 


by Mr. Carron Huscner: 

Mr. Hr SCTTER, Why dloes she haul if to yous 

Mrs. Hupparp. Because I have no convenience. I have 
mobile or no horse, 

Mr. Husciurr. How long have you lived on that piece of ground ¢ 

Mrs. Hupparp. Since 1908. 

Mr. Huscuer. How long has it been in the family 7 

Mrs. Hupsarp. Oh, my brother owned it before me, 

Mr. Huscuer. Quite sometime back ? 

Mrs. Huprarp. Yes: 1928. 

Mr. Huscner. Do you have a well? 

Mrs. Ilussarp. I have a well but it is dry. It is down to blue 
granite now and I have been told there is no use going any res ‘per. 

Mr. Huscner. In other words. you could have gone into the utility 
district with your property but you did not have funds to do so? 


Mrs. Hupparp. Yes. 


no auto- 





id saa 
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Mr. [iy SCHER, Have Vou been erved vet with a summons “ I] ive 
you been served vet with a summons / 
~ Mrs. Hurparp. Yes: I have 

Vir. Houscner. What have vou done about it / 

Mrs. Tiusprnarp. I don't know. I turned it over—I referred to 
my grandson. I don’t remember what he did. 

‘Mr. Hus fiER How old are you, Mrs. Hubli urd / 

Mrs. Hupparp. Tam 90 years. 

Chairman Enxerr. Thank you very much, Mrs. Hubbard. We are 


very lac to have your testin ony. 


Will the ve) tleman v ho asked the questions give name ¢ 

Mir. Huscrer. Carroll Huscher. 

( ha rhiah I: NGLE, The record will show that the questions were 

sked by Mr. Carroll Huscher. Thank you very much, Mrs. Mary 
1 1 1 


Hu bard, Wi hope that we can heip vou out. 
Mr. Saytor. Will vou ask this eood woman whether she is related 
nany way to the Vails who were a party to this 


ere In question ¢ 

The Wir NESS, No. | ain not, 

Mr. SAY Lor, Do you have ais relatives living other than vour 
grandson 
The Wirness. No. My grandson lives in San Francisco. I have 
WO Granasons TD sah Fra CISCO, 

(Witness excused. ) 

( hairman INGLE. Mr. Yackey has provided, fol 
of appli ations to the State for w iter, the date filed and by whom 


/ 
i\ 


1 
i 
" 
i 


the record, a list 


filed and the application numbe itl 7 SO forth. Ph = 1emoral di lik 
will be made a part of the record at the appropri ite pont, Mr. Re- 
morter, in his testimony and without objection will be made a part of 


; 
the record. 

(This memorandum will be found on p. 00.) 

Chairman Enere. Now, Mr. Swing, are you ready to procees 


Mr. Swine. With your permission. 


STATEMENT OF PHIL D. SWING—Continued 


Mr. Swine. Just before we took a 5-minute recess I was saving 
that there was a little bobble in the Vail waiver due to the fact that 
He said someth ne in the lette) of transmittal ana he thereupon Was 
asked to, and dl al. withdraw his letter of transmittal and reafirmed 
the Vail letter as written. either by the Department ot Justice or 
certainly approved by he Department of Justice, as I have already 
inciicated by the letter to which I have referred. 

Thereafter, on September 29, 1949, Congressman MeKinnon wrote 
the director of the public utility district : 

I find that the second Vail letter has overcome the original objections. Conse- 
quently, IT am asking Admiral Manning at the Navy and Mr. Bennett at the 
Bureau of Ree lamation to double check with the higher echelon to he s ire that 
the present wording of the bill is agreeable to all and as soon ;: they agree to 
the bill I will introduce it in the House. 

But before that was done we were notified that there would be one 
hire conference, and i plane load oft representatives from the Recla- 
mation Bureau, the Army, and the Navy were flown out and a series 
of conferences were held, by them first among themselves at Camp 
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Pendleton, and afterward with the Fallbrook Public Utility District 
in the office of Captain Johnson, public works officer, Eleventh Naval 
District, at San Diego. After 2 days of work a drafting committee 
was appointed to reduce to form the unanimous agreement of those 
present. Mr. David W. Agnew acted as chairman and did most. of 
the formulating of the understanding, as it was called. After the 
committee reported back to the bigger body of some 15 or 20, it was 
read over and everyone present was asked whether they had any 
objections to it or whether it was agreeable. There were no objec- 
tions, and the only question remained was how soon could they get 
it to Washington and get it signed up. I thought they ought to be 
able to get it signed up in a couple of weeks, but the general under- 
standing was that it would take a little longer than that. 

The Fallbrook Public Utility District was asked to be the first 
one to sign it and then forward the copies. 

Captain Johnson, who was acting as host, and presided originally 
at the conference in the Public Works office, Eleventh Naval District, 
wrote Mr. Franz Sachse, president of the Fallbrook Utility District, 
under date of December 22, 1949: 


As a result of conferences held at Camp Joseph H. Pendleton and the district 
public works office on December 12. 13, and 14, 1949, in connection with the 
proposed De Luz Dam on the Santa Margarita River, the enclosed memorandum 
of understanding was approved by all interested parties. Ten copies of the mem 
orandum are forwarded herewith. 

It is requested that the Fallbrook Public Utility District signify by resolution 
that the nemorandum of understanding is satisfactory and that five copies of the 
memorandum be executed and returned to this office, together with five certified 
copies of the resolution author’zing the approval. The approved copies of the 
memorandum will be forwarded to the Navy Department in Washington for 
signature of the Navy Department and the other interests that are a party 
thereto 

A copy of the proposed bill authorizing the construction of the dam is attached 
to the memorandum of understanding. It was suggested in the conferences 
that the portion of the bill providing that the Secretary of the Interior shall 
transfer to the Secretary of the Navy funds received by him from the operator, 
be rewritten in order to assure that funds so transferred will not revert to the 
Miscellaneous Receipts of the Treasury, and will be available for expenses 
arising out of the operation of the reservoir. 

\ copy of the memorandum of understanding has been delivered by hand 
to Mr. Phil ID. Swing, attorney for the Fallbrook Public Utility District. 

Very truly yours, 
 & R JOHNSON, 
Captain, CEC, USN, Public Works Officer. 


MreMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT OF THE NAVY, THE 
FALLBROOK PUBLIC UvILiry Disrricr, DEPARTMENT OF THE ARMY, AND THE Dt 
PARTMENT OF THE INTERIOR 


The parties named in the title of this memorandum all being conversant with 
the terms and provisions of the attached bill for an act to authorize the 
Secretary of the Navy to construct, maintain, and operate a dam and reservoir 
on the Santa Margarita River in the State of California and for other purposes, 
have reached the following understanding relating to the operation of said 
proposed dam and reservoir when authorized and construction thereof is com- 
pleted. 

1. Best obtainable hydrologie data, which are accepted by the parties as the 
basis for this understanding, show that a dam built at the De Luz site to a 
height sufficient to create a reservoir of 188,000 acre-feet active conservation 
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capacity will create a reservoir having a firm yield during its initial filling as 
indicated by the figures below : 


Active reservoir Subsequent 
“~ontent, Mar. 1 firm vield 
icre-feet icre-feet 
0 » 400 
44.000 & O00 
54, 000 9, 000 
63, 000 9, 800 
74, O00 10, SOO 
S83, O00 11. OM 
94, 000 12, 5K 
YS, O00 12. SOO 
115, 000 14, 300 
139, 000 16, 300 
160, OO 18, GOO 
176, 000 19, 300 
TSS, O00 20, OOO 


Subsequent to the reservoir filling to 188,000 acre-feet, the firm annual yield 
is estimated to be 20,000 acre-feet at any stage of the reservoir. 

¥. As between the naval reservations and the Fallbrook Public Utility District, 
division of the waters of the Sania Margarita River and of the De Luz Reservoir 
shall conform to the following : 

(a) Until such time, immediately following construction of De Luz Dam, as 
the reservoir attains an active content of 63,000 acre-feet baval reservations will 
satisfy their basic requirements but not exceed a draft upon the reservoir of 
8,000 acre-feet in any year except in the case of a national emergency involving 
mobilization ; Fallbrook would satisfy its requirements to the extent possible with 
out exceeding a draft upon the river or reservoir of 1,800 acre-feet 

(6) After the reservoir has attained an active content of 63,000 acre-feet and 
until an active content of 98,000 acre-feet has been attained, the naval reserva 
tions will satisfy their basic requirements but not exceed a draft upon the reser 
voir of 8,000 acre-feet in any year except in case of a national emergency 
involving mobilization; Fallbrook would divert from the river or reservoir the 
difference between the firm yield indicated in the table above, and the naval 
reservations 8,000 acre-feet 

(c) When an active reservoir content of 98,000 acre-feet is reached, the 12,800 
acre-feet yield of the reservoir will have been divided, following the rule of (b), 
8,000 acre-feet to the naval reservations except in case of a national emergency 
involving mobilization, 4.800 acre-feet to Fallbrook. These quantities represent 
62.5 percent and 37.5 percent of the whole. Thereafter, and until the reservoir 
fills, the firm yield of the reservoir as indicated by the table above shall be divided 
in that proportion 

(d) After the reservoir fills, and except in the case of a national emergency 
involving mobilization, the 20,000 acre-feet firm yield would be divided: 12,500 
acre-feet to the naval reservations, 7,500 acre-feet to Fallbrook Water unused 
by either party after the reservoir fills initially would accrue to the credit of 
that party. Credit to the United States and to Fallbrook shall not exceed 62.5 
percent and 37.5 percent respectively of that part of the conservation capacity 
that would be unoceupied if no credits existed to either party. When the reser- 
voir refills to its full conservation capacity, namely, 188,000 acre-feet, all credits 
to either party shall become null and void 

3. Water losses from De Luz Reservoir, including but not limited to evapora- 
tion losses, shall be charged against water in storage to thecredit of the naval 
reservations, Fallbrook Public Utility District, or both, and against that water 
which would be De Luz Reservoir if no credits to either party existed in the 
ratio that each segment of the reservoir content bears to the total content. 

4. All claims of the Fallbrook Public Utility District in and to rights to use 
of waters from the Santa Margarita River will be transferred to the reservoir 
created by the proposed dam, and after it is in operation, be forever satisfied 
from the quantities of water accorded to that district pursuant to this Memo 
randum of Understanding 
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>. It is understood and agreed that the top 25,000 acre-feet of De Luz Reservoir 
shall be used exclusively for the control of floods of the Santa Margarita River 
under rules prescribed by the Secretary of the Army through the Chief of 


hngineet 


6 In the ens th Secretary of the Interior shall, as provided in the 
proposed bill, transter to the contracting body or bodies the operation of the 


works provided for in section 2 of the proposed bill, the Seeretary of the Nav 


will make available to such body or bodies free and unrestricted access to these 
works as may be necessary for the proper operation of the works and facilities, 
subject o to the requirements of the National Defense 

7 it = un rato thi: nothing cont: ed ni \| wrga lum of Under 


stunding is intended to affect the right, title and interest of the United States 


of America to the use of water from the Santa Margarita River, as provided for 
n the judgment entered in the case entitled “Rancho Santa Margarite tL cor 
poration, v. N. R. I, et al... No. 42850 in the Superior Court of the State of 
California, in the County of San Diego.” 

S. | s understood that the Department of the Navy will initiate a request 
of the Dop ment of J tice that appropriate action be taken by the United 
States to protect the rights to the use of water as proposed in this Memoranduin 
of Understunding wheneve und wherever the same may be attacked 

It is understood that the Secretary of the Navy and the Secretar of the 
Intericr will request the Attorney General of the United States to advise th 


of the best means to safeguard and protect the use of water by the United 
States as herein proposed and against any encroachment thereof 

10. It is understood that the provisions of this Memorandum of Understand 
ing are subject to approval by the Department of the Navy, Fallbrook Public 
Utility District, Department of the Interior and the Department of the Army, 


and that it sha not be effective unless approved by) ll of the parties 


On January 11, 1950, Mr. Yael ev wrote to Captain Johnson: 


Dear Caprain JoHNSON: Your letter of December 22, 1949, addressed to Mr. 
Franz Sachse, president of the board of directors of the Fallbrook Public Utilit 


District, was ted upon at the next regular meeting of the board January 9, 
1950 

ienclosed are five copies of the Memorandum of Understanding, executed by 
rr l R Sichse pore cle ft «of thre honord tovethe with five certified copies 
of our Resolution No. 323 approving the Memorandum of Understanding between 


the Department of the Navy, the Fallbrook Publie Utility District, the Depart 
ment of the Army and the Department of the Interior 
We trust that approval of all agencies will be executed without delay and 
that nothing further will stan 
holding progress on the De Luz 
Yours very truly, 


d in the way of satisfactory completion of details 
. Canyon Dam, 


Chairman Eneur. May we have a copy of that for the record ¢ 

Mr. Swina. Yes. 

(‘The above quote isthe complete letter. ) 

Mr. Swine. The memorandum went to Washington and delay after 
delay followed. I was, of course, in touch with Congressman Me 
Kinnon who was doing all he could. On January 24, 1950, he wired 
me 


San Diego Agreement scheduled to be signed without change by Admiral 
Jelley tomorrow. Will advise upon performance. 


Then there was a lapse of time until March 20, 1950, with more 


nquiries of me of the Congressman and finally I got a telegram of 
that date, March 20, 1950, from McKinnon: 


Agreement approved today by Chief of Naval Operations, Assistant Secretary 
must now approve and then Secretary Navy. Shouldn't be long 
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On March 27 he wrote: 


I feel sure we will have the San Die izreen ed b sé ‘ y of 
Nuvy before he week is out and th ecretuary ‘ or is to 
rO as soon as Wwe get the document over frotu ‘ 

And then. gentlemen, Lilie ron curtan Wilts yulled cow! \p 
plause Who killed Cock Robi : I mace SOLE effort to fl i out 
but It Is Ooniy rumor, | learned that the Navy ne “ent over to the 
Departine nt of Justice some legal questions tor the 1) Pariiment rf 
Justice to report on. \s Tsay. at all times then, nat now, Congress, 
n court, he re, the only represeiitat ve of the Depart l t of Justice 
who stood out in front, made all the assertions nnd answered all 


questions was Mr. William og Sse Rumor says that due time 


Mr. Veeder reported back 1¢ he Navy the Departme t’s OD on of 
the questions. I have nevi r been pe le to learn either what the fuesliols 


were or wh il Mr. \ eeder’s al swers were. It is Ssuflicient to sith I it the 
next thing | heard of Mr. Veeder Wiis that his menace ippearecd at 
the bottom of this very tremendously portant ce iment called 
Complaint, United States of America versus Fallbrook and Fourteen 
Thousand Other Defendants, as I understand there are to 

Mr. Yorry. Mr. Swing, will vou permit me, do you mean to say 


that vou were hever notified tiie there were some new objections to 
: . ; 

this agreement which was ratified and you were never given an op- 
portunity to make any additional changes that might be required 4 


Mr. SWING, | Want to answer youl q estion cin Liv ana honest 


ind I an t Wine that ¢ ongresshial M IK nnon will ot object to 
what Lam about to iV, Decause he deals frankly and oy V wit 
colleagues. ‘Time running on, the baby had been bort und whether 
t had died, or when it died. or was a live ai cL hie lth wid Groy Oo 
into manhood I Was eager to kno DeCause | ' tremenado \ 
niportant problem out here l was boml irding Conere rte NI 
Kinnon until LT think he was very much irritated. [ asked him 
whether there Was any basis to the r'¢ port that au set of questions 1) id 
been put up to the Department of Justice and that thev had been an 
-wered. He finally wrote me that he had got in touch with Mr. 
Veeder i! . Mr. Veeder confirmed the fact that these new quit <tions 
had bee “| by somebody and that he had written out the an 
swers, but thas he would hot ¢ » Mr. McKinnon a co \ of this com- 
Hines ition be ceohly tetany kc it vould fall Into my hands and l 
Rieas ied at tees paestioia. Now that is all I know and that. of course, 


is only hearsay. 

Now, gentlemen, we are down to the S64 question. I have been in 
a good many water cases. I have never known of a sing 
tion that ever in reased the amount of water aval ln ble for use. The 
only product of water litigation is terrific expense and loss. In this 
‘ase it has upset one entire COMMUMUNIES and has tentacles whicl ire 
so far-reaching that they have disturbed many, many serious thinking 
people in the West. 


After we have been through this liti@ation, and it is not mv in- 


iwle water litiga 


tention to discuss the merits of this lawsrit as I shall present those to 
the court which I conceive to be the proper forum, but after this suit 
is through, what is the status quo? Mr. Veeder and the Department 
of Justice has found out what 14,000 riparian owners have a right to— 
he concedes thes have rights, | believe, now—he still says he has not 
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enough water for the Navy. This suit, at the end of its long tortuous 
course will then be followed by another lawsuit. That is my pre- 
diction. The lawsuit will not have given to the Rancho Santa Mar- 
garita, if they stand on their riparian rights alone, as they have as- 
sured the Committee on the Judiciary they intend to stand—and this 
is one of the most startling assertions from eminent water lawyers 
} have ever heard—a man goes down on the creek just before it runs 
into the ocean. and by using the water that has passed every other 
landowner for 60 miles upstream, beginning at Mt. Palomar and 
which, so far as Veeder is concerned is water they don’t need and 
can’t use—waste water—the Government, or the Rancho Margarita 
water that has passed the property of everybody else, that they gain 
a prescriptive right, which he asserted that the Government was going 
to claim in court, is a new principle of law that sets me back on my 
heels after 35 years of practice in the water field. 

But they must have water, he says, and testifving before the Senate 
committee on Mr. Watkins’ bill to give the State courts some oppor- 
tunity to hear these controversies, at page 21 he refers to the Santa 
Margarita case and in opposing Watkins’ bill he says: 

Some of the rights were not proven up on in the Santa Margarita River case 
and the United States is going to have to go in and condemn rights which at one 
time it owned. 

It owned, them, of course, when it owned the public domain, but 
having parted with all of the public domain except possibly a few 
rocky mountainstops, it has aed te" with the water that goes with the 
land. “If it does not condemn them it won't have them. That is all 
there is to it.” 

So, gentlemen, we are notified by the department representative in 
- arge of this suit that having harassed this community, having set 
by the ears 14,000 people demanding to know the precise amount in 
gallons per hour that they can use, he is then threatening to follow this 
with a condemnation suit to condemn such rights as he thinks the 
Navy needs, 

Now they are already at work on the De Luz Dam. The Korean 
War, having suddenly made the Public Treasury available to the Navy 
in unlimited quantities for any purpose in the name of national de 
fense, they decided that they did not want to be bothered with a little 
partner hke Fallbrook, or even large partners like the Bureau of 
Reclamation—and we are all brushed out of the picture—they went 
to Congress, the Appropriations Committee, and presented their 
claim for $1,011,000 to start the De Luz Dam and they give as their 
authority Public Law 910, Eighty-first Congress, second session, an 
act to authorize certain construction of military and naval installa 
tions and for other purposes, and here is what covers, I am told, the 
Navy building the De Luz Dam by itself for itself, period. And it is 
repudiating all the gentlemen’s agreements that we have heretofore 
referred to. 

Title II, section 201— 

The Secretary of the Navy, under the direction of the Secretary of Defense, 
is authorized to establish or develop naval installations and facilities by the 
construction and conversion, installation of equipment of temporary or perman- 
ent public works, including building facilities appurtenances and utilities as 
follows: 
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and then there is in lump sums, to the fleet so much, aviation facilities, 
Marine facilities so much, and in that lump some place is the De Luz 
Dam. For the justification they say that the work described herein 
is based on the dam recommended by the Los Angeles district engi- 
neer, Corps of Engineers, United States Army, in his report dated 
Mareh 15, 1949, except that it is proposed to use the entire annual 
vield for the requirement of Camp Pendleton, naval hospital, and 
Fallbrook Ammunition Depot. 

The Army engineers recommended, and their report will so een 
a multiple-purpose project in which Fallbrook was to be accorded j 
just share, equitable share of the water in accordance with the agree 
ments which we have been heretofore discussing, and the N: avy Was 
to get its 12,500 acre-feet a vear. But they | brushed that off and they 
vo on to say that this is urgent and that in order to — the water 
rights of the Government on the Santa M: argarita by the construction 
of the dam. They want to get ahead of F ‘allbrook. 

Fallbrook is therefore challenged by the Government. this little 
community that it is, and it is forced to go to the expense and has 
started its project upstream at what we call the Libbencott Sully, a 
dam for the benefit of the people of this town, under the laws of the 
State of California to appropriate its share of the floodwaters. So 
that the race is on to build two dams instead of one, with evaporation 
from two reservoirs instead of one, meaning a tremendous additional 
expense to the taxpayers of the country, and little Fallbrook will pay 
its share of the De Luz Dam: and a greater loss of the water resources 
of the river through increased evaporation. 

In conjun tion W ith this | would like to make it part of the record a 
letter from Admiral Jelley to Mr. MeKinnon and the project descrip 
tion which was included. 

May 29. 1950 


My Dear Mr. MCKINNON: In compliance with your telephone request, there is 
forwarded herewith the nroject de scription for the co truction of the dam at the 
junction of Santa Margarita River and De Luz Cree Camp Pendleton, Ocean 


side, Calif 


There are also included herewith copies of Public Law 810. Eighty-first Con 
gress, Which authorized this project, and Public Law 911, Fight st Congress, 
under which funds were appropriated 

The project is included in Public Law 910, on page 2, under “Title IT, conti 


nental United States, Marine Corps facilities, S80,055,000." 
The appropriation is included in Public Law 911, on page 10, under “Chapte 
Vil, Department of the Navy, public works (new), S303,378,000." 
With kindest regards 
Sincerely yours, 
J. F. JREIEY, 


Rear Admiral, CEC. USN. Chief of Burcau 
CORRECTION OF DEFICIENCIES IN RAW WATER SUPPLY MB, CAMP PENDLETON, OCEANSIDE, 
CALIF., PROJECT NO. NGS1 


Authorization 1951, $17,580,000; Second supplemental, 1951, $1,011,000 


P) Olt ct de SC? iption 


(a) This project is the first increment of the construction of an earth-fill dam 
at the junction of the Santa Margarita River and De Luz Creek, using materials 
in the vicinity, to insure an adequate water supply by conserving runoff waters 
and for flood control. The dam is to be located at the junction of the Santa 


Margarita River and De Luz Creek. The total estimated cost is $22,904,000 
(b) Principal features of the proposed dam are: Height above stream bed, 
224 feet; capacity (top of spillway gates) ; 211,000 acre-feet : storage allocation, 


vater conservation and sediment (sediment storage reservation, 14.000 acre-feet 
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for a0-ve } I od conti 000 acre-fer I il vield, 20.0% acre-feet 

(¢) The proj er proposes the construction of a pu cation plant and 
Hs ney ns from the dam site to the existing camp lines 

f I ork ae ed herein is based on the dam recommended by the Los 
Angels listriet engineer, Corps of Engineers, United Stat Army, i is report 
dated Mareh 15. 1649. « ept that it is proposed to use the entire annual yield 
for the requirements of Camp Pendleton, the naval hospital, and the Fallbrook 
an nition depot 
Pp of , eq ; 

(a) In nddi to its training mission, whi \ ! mgmented because of 
Korean operations, Camp Pendletor oO be used as a stag rea for troops 
en mite to combat missions in the Pacific These troop re not included in 
Tie ! res £ enon the previous pace 

b) Tl entire planning and development of Camp Pendileto: s predicated 
on the eventual construction of the dam described herein 

The controlling factor in anv extensive development it he srid areas 
¢ the southern California coast is the availability of a dey \diable water 
supp Camp Pendleton, therefore must be assured of a e water if it is 

‘ rv out it ixssion of trainin troops suecesstully rhe urgency of de 
V< opil the existil potential water resource nad protectil the riparian rights 
now accruing to the land car t be overemph: ed Kailure of the Marine 
( ps to take such action w ndoubtediv re nn the ~ f this potentia 
wate supply to outside interests, le ne the np Without sufficient water to 

pert e develo ent of the permanent camp d to « rl it its assigned 
’ woe qt 

(ad Chis faet s born out by the encroachment of the Fallbrool itilitic 
disti ton the wat S of e Sant Margarita R ( his nterest has recently 
tarted pumping from the rive ilthough it is we known that a surplus of 

ater does not exist The bove action was taken with full knowledge and 
sanction of the California Division of Water Resources Camp Pendleton has 
requested n injunetion rest ning the Fallbrool st t but to date action 
has! been eviden 

( LU niess imme iteé evtiol e® Taken, Cons ( ” ] cl be ven to mo 
ne thie ctivithe now at ¢ » Pendleton to some ¢ er | ion where u uri 
res ireces are m ‘ ent! . even thoug! t ad men naa ! i! nvest 
rhe of approx f S75 million in existing bh dings 1 facilities The 

onstruction of. a « 1 on the Santa Margarita River to impound tlash flood 
wa = tobe held r for use during dry periods is considered the best method to 
ISSUITE ! dequa 7 of water for Camp Pendletor By sue menns, the 
nited | N i pital, Santa Maz { Ranch ind the naval amnmu 
nition depot, Fallbrook, also will be assured of at dequate pyply These a 
tivities are not included to the troop strengths given previon 

(f) The only positive assurance against loss of potential resources to others 
s the early deve opmet! of these resources by he Marine Cor] 

/) Stipulated judgment, Docket No, 42S50, renders | the Superior Court 
of the State of Calife San Diego County, established the riparian rights 
of Rancho Santa Ma a on the basis of the water crop of the free flowing 

ver and its tributaric however, contemplated the robable construction 
of dams at some ter date to impound stort water now st by tlowing into 
t his wi 

(/ Che Fallbrook pul v district, se j he tv of Fallbrook 
vhich adieins Camp Pendletor eal that duriz times of flood e quan 
1 les of i! ine Ost is filed am ention with the S e oF ¢ forn 
for thre ht to ny nal cls ‘ ~ } é = piement te 
thie ent SUP PIS \\ me Anprova Es h l ) ! oll eopaurdize 
the ripa n righ rf 4 np Pendleton est ished bh bie tiy ifed jndg 
men tipulated dzment, ID et No. 42550, rendered by he Super Court 
of he State f Califor San Diego Con } i vv ild fa with 
thre Visions of f Strat onele hich p ad for na ition 

heneve Wwiters re er 1 hen | ( frie he for " 
State Division of Wate Rese ces | eranted the Fallbrook district 2.5 cubic 

eet per second from the normal flow, if not interfering with existing vested 
ehts Therefore, if immediate steps are not taken t protec Marine Corps 
nterests in the Santa Margarita River, there is little doubt but that this irre 
placeable source © will be transferred to other parties by the State; 
nd once lost, its return would be impossible because of the prescriptive rights 
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Federal Works Agency, and the President honored me by appointing 
me on the Committee to represent San Diego. 

Mr. Warne, in transmitting this to the White House said: 

Mr. President, in behalf of your Committee, and in response to the assignment 
made in your letter of October 3, 1944, to me, I submit the attached report on 
the San Diego, Calif., area water-supply problem. The report finds that an 
emergency impends in San Diego and already exists in the Santa Margarita 
section. The report also makes recommendations in accordance with the assign 
ment given. 

Sincerely yours, 
WitttamM EF. WARNE, 
tssistant Commissioner and Chairman of the Committec. 

That report was dated October 21, 1944. At that time the idea was 
that Pendleton would get a supplemental supply through this aque- 
duct which connects with the Metropolitan Water District, and which 
brings Colorado River water into this county. 

Finding No. 1 of the President’s Committee—which was unani- 
mous—reads : 

An emergency impends in the water supply of the city of San Diego and sur 
rounding communities, and an emergency exists in the water supply of Camp 
Pendleton and other military installations in the Santa Marvarita vicinity of 
San Diego County. These situations demand relief at the earliest practicable 
time, 

And then on the next page: 

In addition, Camp Pendleton and other naval installations in the Santa Mar 
garita vicinity have an anticipated maximum requirement of about 5 million 
gallons per day. 

Then it goes on To discuss droughts- - 

Such droughts cecur frequently in the area as disclosed by the 60-year record 
that is availalle An extended drought may begin at any time 

Now, of course. the war ended with the Hiroshima bomb and the 
Navy rushed to close up all activities. They were no longer in 
terested in this aqueduct. They started to notify the contractors to 
cease work immediately : they would pay for the work that they had 
done and then the San Diego community rushed in and said: 

We are willing to guarantee the Government all its payments. Do not cancel 
these contracts. We think it is urgent that they should be completed 

The city of San Diego signed a contract on behalf of the communi 
ties here, and the aqueduct was continued and the Navy said they 
weren't interested in it. although they were on notice that they needed 
at that time, and ever since, a supplementary supply of water from 
the Colorado River. And they are now, on this day, appearing be- 
fore the defense committee, the defense subcommittee, testifying In 
favor of the urgent need of a second barrel of water, and I trust that 
at this time they will be farsighted enough to provide themselves a 
spigot in that second barrel w hereby they can get water for an emerg 
ency. That would be femporary, 

In the meantime the record shows that there ts enough floods and 
runoffs in the Santa Margarita every 5 years that a dam of the size 
which the Navy is proposing to build, equating these 1-in-5-year 
floods, will result in a net safe vield of 20,000 acre-feet a vear and the 
Navy, in their own application to the State stated its needs at 12,500, 
which is approximately the same figure. So here we are. Can we 
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do something constructive? Can this committee furnish the leader 
hip which the citizens of this country, of the State of California, of 
Nevada, the Western States of the whole United States require’ Can 
we preserve local autonomy ¢ 


I read with ereat interest the speech of Daniel Webster. as a bov. 
+ An indestructible { nion ot sovereign State s,”’ But the trel «| has 
been to sap their rights, undermine their laws, until we are shrink 
ne back nto what i fear mia be mere provil es, Li \ itl oO erpow 


ering can one’s government be? We are only learning one at a time. 
| believe that you would set a splendid example if you would reau 
thorize the De Luz Dam and make the water rights into the waters 
conserved thereby subject to the laws of the State in which the roject 
s constructed and in which it 1s operated. 

There are rivers in every State. There are expanding Government 
activities in the nature of war defense and otherwise: the atomic a 
tivities in Nevada may take a million acres for the purpose of explod 
ne atomic bombs, withdrawn from the sovereignty of the State to 


the exclusive sovereignty of the United States, and all water neces 
sary to carry on the Government’s activities may be asserted as they 
are asserted here, as paramount, 

Mr. Veeder and Mr. Vanech have assured the Judiciary Commit- 
tee that the eun isn't loaded, but a lot of wood men | 
by unloaded guns. Here is the gun that says that the United States, 
as against 14,000 riparian owners, owns the riparian rights. And 
then he stands before the Judiciary Committee and Says, “Well, 
Swing did it; he filed an answer.” I distinguish between riparian 
rights in my answer. I said my riparian rights were correlative with 
the Government's riparian rights: my prescriptive rights which I as 
serted were paramount, and the appropriative rights were junior to 
the Government’s riparian rights. 

Now, that is the way anybody would plead a case, but he asserts 
that the Government's right to 35.000 acre-feet of water a vear, W hich 
is more water than there is in the river, on the average, that the Gov 
ernment has the paramount right to it. Gentlemen, I must stop. I 
have trespassed on your time. I will yield. You have been very in 
dulgent with me. IT appreciate your kindness and your consideration 
of this most urgent problem to not only these local people here but to 
everyone in the West. [Applause.] 

Chairman Eneie. Mr. Swing, you made an excellent statement, and 
in giving us the splendid description of what has occurred you have 
viven us an affirmative approach to the matter which I am sure that 
vou might want to consider. 

If it is not going to be too much of a burden on you, I think the 
committee would like to ask you a couple of quest 1oOns. 

Mr. Swine. I will be very happy. 

Chairman Eneéue. In the first place, I would like to ask you a couple 
of questions and then I will recognize these gentlemen who have ex- 
pressedl some interest here in asking questions. 

You spoke of reauthorizing the project on the Santa Margarita. 
Was that a slip of the tongue or has it been previously authorized ¢ 

Mr. Swine. It has been authorized only in the language that I 
read, Public Law 910 of the Eighty-first Congress, which is simply 
\uthorizing the Secretary of the Navy to construct whatever facilities 
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with the pleading, which has all the portent. all the possibilities of 


the oil-land case, because he refused in court to an 


ehat 
to only claim as against riparian rights, and vy Mr. 
through trying the Case some other attorney venel il nin 
case on appeal and will say: “The United States cann 
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Chairman Ener. In other words, is this a fair summary of yom 
answer: that if you wanted a Wholly technical and encyclopedic 
definition of the water rights on the Santa Margarita and of the 
Santa Margarita Ranch, you could possibly get it by suing every 
body in the watershed ; but, for all practical purposes, since there 
is transperation and evaporation, and since it is impractical to police 
the whole river, a determination of the Government rights under the 
purchase documents, whatever they are, could be had in a suit in 
volving a handful of defendants / 

Mr. Swine. Absolutely. There has never been, in the history of 
litigation that I have ever read about, any suit to compare with this 
suit making 14,000 defendants parties to the suit. I never heard of 
one compared to it. 

Mr. Sartor. Mr. Swing, from your dealing with various agencies 
of the Government in handling this matter through a series of meet- 
ings wherein you thought the entire thing was negotiated, until you 
described the iron curtain falling, and then this unnecessary lawsuit 
on account of its magnitude, does that not indicate to you—not just 
as one ot the leading lawyers, as described by Mr. Engle on water 
rights on the west coast, but to somebody who comes from the East, 
who has heard about Phil Swing and recognizes him as the leading 
water lawyer in the country—does that not indicate to you a lack 
of good faith on behalf of the people in the Department of Justice 
in dealing with citizens of this community ? 

Mr. Swine. I don’t believe that is a question that I should answer. 
Applause. | 
Mr. Poutson. Did you not say that there was a practical answer 
or constructive solution to this in the reauthorization of the dam and 
the pushing of the second barrel of the aqueduct with provisions for 
getting the necessary water / 

Mr. Swine. Absolutely. 

Mr. Poutsoxn. Now, since that is the solution, I mean since that ean 
be done that way, couldn’t your own California Secretary of the 
Navy, Mr. Kimball. use or show some strength and work to that end? 
I mean, after all, this is something that surely he, as a member of 
the Cabinet, can overrule in the interest of the country, some subordi- 
nates, these eager beaver attorneys / 

Mr. Swine. Well, your opinion of the California Secretary of the 
Navy is probably better than mine. I have never met him. 

Mr. Poutson. I mean hasn't he, as a member of the Cabinet, enough 
influence to accomplish something like that ? 

Mr. Swine. I don’t know. I believe the law provides that the 
Department of Justice is the legal adviser for other departments when 
they go into court. 

Mr. Poutson. Does it have to vo to court ¢ 

Mr. Swine. No. 

Mr. Yorry. Mr. Swing, did you ever have a client that didn’t take 
your advice ¢ 

Mr. Sarvor. One question, Mr. Swing: Do you know of any other 
case wherein the Government has claimed more water for themselves 
than exists in the stream? As I understand your figures. there are 
about 20.000 acre-feet it floodwaters—— 

Mr. Swine. About 26,000, 
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Mr. Saywor. 26,000, and the Government suit indicates that they 
only want the good Lord to send down 35.000 acre-feet. That is 
typical of some of these people down there. ‘They expect to do what 
the good Lord dloe snot do around here, Ap pris tuse 

Mr. Yorry. Mr. Swing, I am wondering if you wouldn't like to sit 
down? You have been standing up for 2 hours. 


Mr. SwInac. It takes me back to the time when I sto rd, oct isionally, 
in the aisles of the House. 

Mr. Yorry. If you can stand it, all mght. To am going to ask a 
few questions. I am interested in this question of exclusive puriscu 


tion. and I suppose that the question answe tself, that if the 
Federal Government hadn't purchased this ranch the question of 
exclusive jurisdiction would not have arisen. | believe that is correct; 
sn’t it? 


Mr. Swine. That is right. 

Mr. Yorry. And these rights to water on this stream would all have 
been governed by State law and by the people on the stream without 
any interference by the Federal Government / 

Mr. Swine. Absolutely. 

Mr. Yorry. And, therefore, in granting exclusive jurisdiction to 
the use of this military establishment, it appears that the Govern- 
ment’s position is that we have done something more than surrender 
the right to police the establishment, or the other rights of police 
power. Would that be your interpretation of their position ¢ 

Mr. Swine. Well, one day I think that is true and then I read Mr. 

Veede rs statement before the Subcommittee of the Judiciary In which 

he said that the cessation of jurisdiction with the State of California 
und the United States would not give them any more water rights than 
what they would have had without it. That is, as I weg is testi 
mony. but he put half of his 52 pages of response to our motion to 
make more definite to what he explained, or in which he explained, 
what cessation of jurisdiction meant. It meant the exclusion of State 
laws with reference to the property involved, and the only property 
involved was the water in the Santa Margarita River. 

Mr. Yorry. And it would be impossible—would it not /—to assert 
Federal jurisdiction over part of the stream without affecting the 
whole of the stream. 

Mr. Swine. Yes. It would be silly to say that all they claimed was 
exclusive jurisdiction of what water crossed their boundary lines. In 
other words, to have any water at all they have to have they have 
to appeal, I think, to the State law to go up that stream to land which 
is all private property, and which has water rights, which they admit 

has, and start telling people up there, “You have got to let your 
water down to me because of some rights of mine.” 

Now, what rights are they’ Are they riparian or are they based 
ona suit in jurisdiction? Iam confused by reading everything that 
Mr. Veeder says. 

Mr. Yorry. And of course this complaint stresses the needs for 
national defense very much, does it not ¢ 

Mr. Swine. Why, it claims that this water is needed not only for the 
soldiers who are being trained to go to war, but for washing when 
they come back, and in the hospital, and to grow gladiolus on these 
leased farms in order to put them on their graves when they die. 








DS SANTA MARGARITA WATER RIGHTS CONTROVERSY 


Mer. Yorry. Now. in the normal course, in the normal course of the 
reasonable divi ion of the waters of this strear » among all the people 
on this stream. of course vou never would have considered that a rea 
sonable division would cor template one party taking all the water it 


needed fora huge national defense establishment / 


Mir. Swine. Well, certainly not, because their riparian uses are 
limited to riparian lands. Asa matter of fact, they are claiming the 
right to use t! ter all over the 135,000 acres, the big majority of 
which l neil i] : 
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have had othe lawyel members of the Judi lary Subcommittee look 
it this complaint. ‘They feel that it is worded like a complaint in con 
demmnation « LC] oes Hot oer to pay any ne, Do you have any 
comment on that ¢ 

Vir. Swine. Well, mv comment on that-is it is not condemnatio1 
unless you pay a just price which the property Is worth I agree 
that this complaint, as drawn, is drawn so that it would be entirely 
pe 


as it entered a judgement in tavor of the Government on the oil-land 


sssible to enter a judement for the Government to the same extent 
Case | al lInnguage Is broad enough to permit that. 

Chairman Eneir. On the right to exappropriate ¢ 

Mr. SWING. That Is the precise word. | am going to apologize 
to some of these people who are expecting to be witnesses. I have 
taken more time than I should. 
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those purposes specified in the act. Now the widespreading activity 
of the Government under this claim asserted here of national defense, 
which I referred to, possibly a million acres, might govern not only 
the land but the rivers, and I think you are right that either the Fed- 
eral Government or the State Government is going to have to revise 
the question of cessation of sovereignty over the vast areas which the 
Government seems to need to acquire for national defense and other 
purposes so as to safeguard the State laws in a better way than they 
are now. You can’t do it by blanket law. You are going to have to 
screen these cases and give it cessation to the extent to which it may 
be deemed wise. 

Mr. Sayzor. Mr. Swing, if the Government’s contention is correct 
in this case, and they are successful in this case, do you not see also 
a threat, not just to water rights in this State, but to national resources 
of whatever kind any other State may have? 

Mr. Swina. I think there is a sound basis for that observation of 
yours. If the national defense is the basis and the necessity for it, 
not only may they take water, they may take other national resources 
that they may find necessary if that theory is pushed to it logical 
conclusion. 

Mr. Yorry. That is what Justice Frankfurter said in the Cali- 
fornia Tidelands case, that the doctrine asserted there could be ex- 
tended most anywhere. 

I was anxious to stress this point as to the exclusive jurisdiction 
because we do have our State legislative committee here, and I think 
it is important for them to have the testimony and to realize that they 
have got a job to do as well as our Congress in connection with this 
matter which has occurred down here. 

Mr. Swine. Well, what are you going to do in a case in which the 
papers filed in the case, and in the court, they assert that the cessation 
of sovereignty applies in most State law, and yet when he appears 
before a congressional committee, like he did before the Judiciary 
Committee, he says something that appears to me to be the opposite ? 

Mr. Yorry. Well, I think without laboring the point, it is obvious 
that inherent in this suit, no matter what they say, is the theory of 
superseding our State law. They are asserting that if they ever owned 
any rights they can only be divested of them by an act of Congress; 
and, that the State has lost jurisdiction. 

Chairman Eneie. Gentlemen, an important point which was 
directed to my attention sometime ago—my district runs from the 
Oregon line to Death Valley, and includes Yosemite National Park. 
I was very much astounded to learn that by the cessation of sovereignty 
of the park area, although including some private land, that the 
supreme court of our State now held that the cessation of sovereignty 
gave to the park superintendent jurisdiction over the issuance of 
liquor licenses and that they were not under the police powers of the 
State. We have run across that problem from time to time in con- 
nection with police jurisdiction in military reservations, I think that it 
is a subject matter which should be given attention, because of im- 
plications that can be drawn from it, such as mentioned by my good 
friend and colleague from Los Angeles, Mr. Yorty. 
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Mr. Yorty. Now at this same committee hearing the representative 
of the United States attor ney ’s office also said: 

The additional factor that I would like to raise in that regard is that the 
State law as written is not adequate to give the United States the kind of 
relief to which it is entitled and which it frequently needs. 

That was his statement, which of course to me—I don’t know how 
you can interpret it any other way—means that they are dissatisfied 
with the State law and they are going to try and avoid State law 
which gets back to the point that: here you had a river which un- 
questionably would have had all rights adjudicated oles State law in 
State courts, but because the Federal Government simply purchased 
property, where they should have only succeeded to the rights of a 
private person, instead of that, because it happens to be the sovereign, 
they are asserting an entirely different doctrine which, as you have 
said, is unprecedented in your opinion, and you are one of the most 
eminent water lawyers in the Nation. 

Now, I was wondering, and the statement was made here, that even 
the Navy had applied to the State for water rights on the stream to 
appropriate water, but wasn't it the contention of the United States 
in Nebraska v. Wyoming that even where they had historically com- 
plied with State law that they were prepared now to assert that they 
weren't bound to, that they h: id only done it as a matter of comity / 

Mr. Swine. The brief filed in Vebra sha v. Wyoming (825 U.S. 
589-672) by Mr. Burgess of the Solicitor’s Office of the Departme nt 
of the Interior, on behalf of, 1 presume, the Bureau of Reclamation, 
asserted the contention that vou state here, that under the treaty the 
United States had acquired, as soverelen by the treaty, the land and 
water rights which formerly belonged to Mexk o so far as the Western 
States were concerned, and France so far as Nebraska was concerned, 
ana they owned at least the unappropriated water. I think, however, 
Mr. Veeder and Mr. Vanech, the Assistant Attorney General, in thei 
testimony before the . udiclary Committee said orally that they did 
not intend to urge that claim in this case. 

Mr. Yorry. Of course you know, Mr. Swing, that in the Tidelond 
case the Secretary of the Interior, the same one who changed his 
mind and wanted to file suit against the State of California, that same 
Secretary of the Interior had written a letter to several applicants 
who wanted to file on California’s tidelands, as we call them—actually 
they are the submerged lands off the coast—saying that they would 
have to apply to the State of California, that those lands were owned 
by the State of California, but he was not bound by that. He later 
changed his mind and sued us and they have been successful in estab- 
lishing their title in the Supreme Court, so I think we would be very 
foolish to rely too much on what the representatives of the Federal 
Government say at any one time. Do you not feel that is correct ¢ 

Mr. Swine. Well, I do not think the United States is bound at all 
by what any assistant to the Attorney General or even the Assistant 
Attorney General says. They are mere employees and their negotia- 
tions, their ignorance or their misstatements in nowise divest the 
United States of any title which they may claim. That is the fear, 
whether this gun is loaded or not—Mr. Veeder and Mr. Vanech say 
the gun is not loaded—but some other assistant attorney General 
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may insist that paramount means exactly what the English language 
says it means, and it could be pulled on us. 

In the Supreme Court of the United States, in the Wyoming- 
Nebraska case, they did hold that where they had applied to the State 
they had thereby subjected themselves voluntarily to the State law, 
and that they could not afterward claim that the State law did not 
apply to them. In this case here it seems to me that the Navy, and I 
believe wisely and legally, did apply to the State division of water 
resources for water in order that they might store it, because the only 
right they had before that is a riparian right, and Mr. Veeder and 
Mr. Vanech now, before the Judiciary Committee, stated they are 
only claiming as land owners, and that would mean riparian rights. 
One with riparian rights has no right to store the water for future 
use. He only can take it out of the stream as it goes by his property 
and he has no right to use it off of the riparian land. Only 35,000 
acres of this ranch, out of 135,000, are riparian, and yet they want to 
use this water all over the entire 135,000 and claim a right to do so, 
which cannot be because of riparian rights; it must be for some other 
reason, some other law or some other right that they claim that I 
don’t know of. 

Mr. Yorry. Of course I don’t know either, and that is what I am 
trying to get at here. I view this complaint—with reference, and 
getting back to the Nebraska v. Wyoming case, in which, as you say, 
they asserted that they owned all the unappropriated water in the 
nonnavigable streams, if that assertion can be made here—I assume 
that it can be made here—and since it was not decided in that case 
there isn’t any reason to believe that they have changed their minds 
in the Department of Justice. 

Now, in that connection I was thinking that if they could come 
on our river here, the Santa Margarita, which creates their interest 
in it, then, if their doctrine should be upheld because of their very 
interest in the river, they might assert that the State could not allow 
any appropriations at all on that river because they own all unappro- 
priated water, and without the Federal consent it couldn’t be done. 
Isn’t that right ? 

Mr. Swinc. Well, as you state it; yes. Of course, we lawyers who 
try to follow water law have accepted that since 1866, and in the act 
of Congress of 1877 the law was an expression of Congress giving its 
consent to the State to administer the water law and the disposition of 
the water to all appropriators who came into that State for the pur- 
pose of putting it toa beneficial use. Now the Santa Margarita is very 
much overappropriated, if I might use that expression. If all the 
water that the United States Government is in a position to claim is the 
unappropriated water I don’t know what good that will do them to get 
a decree saying that they are the owners of the unappropriated water 
when there isn’t any unappropriated water left. 

Mr. Yorry. I was thinking that, as against the Government, after 
it came on the stream—you have received some allotments, I believe, 
from the State—they might, under that theory start to attack them. 
Of course, they are attacking them in the suit by claiming all the 
water in the river, but they might urge this further ground, and I 
point this out merely because I don’t know. You can not take a com- 
plaint like this and just read it and get all the implications without 
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going back to the previous positions of this Department and what they 
have asserted in some of the other cases. 

Now, there were one or two other matters that I wanted to ask you 
about. The Department of Justice also testified, “W e need an in- 
ventory of water rights in all the streams in the West.” I think you 
are thoroughly familiar with that, Mr. Swing, because they say that 
the Indians have rights; that the Department of Forestry has rights, 
and now national defense has rights, and to me that is a growing 
theory of theirs that they, as the sovereign have these rights, which 
although people may have assumed for years that the water they are 
using is theirs, the Federal Government, not being bound by the doc- 
trine of laches, could very well come in at any time and upset water 
all over these western streams. 

Mr. Swine. I do not know what Mr. Veeder had in mind when he 
used the expression “inventory of the streams.” In probate cases we 
say an inventory and appraisement. Maybe he meant to have every 
one of these streams litigated in the same manner that he is litigating 
the Santa Margarita and bring in every landowner and mortgagee, 
and if a plasterer has a laborer’s lien and records it he would have to 
be a party defendant also. 

Chairman Enetr. That would be a nice thing for us lawyers, 
wouldn’t it, Mr. Swing? 

Mr. Swine. I think not. My theory of the expectancy of life does 
not run to the point where I look forward with any pleasure to any 
cessation or lack of success of lawsuits. 

Mr. Yorry. Did you know of any reservation between the parties 
made at the time of the stipulated judgment between the O’Neills and 
the Vails that that was not to affect the reasonable uses of other people 
already on the stream / 

Mr. Swine. I never saw anything of that in the stipulation. Of 
course the judgment was entered automatically following the word- 
ing of the stipulation. The court exercised no judicial discretion at 
all. It was required to enter exactly the judgment which the two 
parties had stipulated to and T never knew anything about that at all. 

Mr. Yorry. Is there any theory you know of in water law by which 
the court could get jurisdiction of the res, as we use it in ‘dealing 
with other things, and determine the rights of use of all that water as 
against persons who are not parties to the action? 

Mr. Swine. Well, the res, as you use the expression, of water is a 
word which would correspond to the corpus, if I remember my Black- 
stone at all, and he listed those things which were not capable of 
ownership—air, sunshine, running water, wild animals, and so forth- 
unless and until reduced to possession, and what the plaintiff in this 
case wants is the use of rights, what he is trying to get the court to 
give him is the right to claim that he has the right to use so much 
water so that he can go up the stream and tap the farmer on the shoul- 
der and say, “You can't pump any more from your well. You haye got 
as much as you are entitled to.” Now the corpus. of the water, “of 
course, once it passes into the boundaries of the Rancho Santa Mar- 
garita, the corpus can be done with as they please, but the corpus of 
water arriving inside of the Government’s possession is one thing 
and the use of the right to go clear up the full length of the 60 miles 
of the stream and control uses upstream is an entirely different thing. 
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Mr. Yorty. Now, as I understand the geological structure here, it 
is considered that there is more than one basin underlying this area, 
isthat right? It isnot one basin? 

Mr. Swine. I think it is admitted that there are three basins on the 
Rancho Santa Margarita; it is called the lower, the middle, and the 
upper basin, and there are other basins upstream in the Temecula 
area and the Murietta Creek area, and both, as I understand it, have 
basins. 

Mr. Yorty. Well, now, in their complaint in paragraph 9, with 
which you certainly are thoroughly familiar, they say: 

In direct violation of the rights of the United States of America, and in com- 
plete disregard of the need of the water in question for national defense, the 
defendants, by reason of their diversions from the Santa Margarita River up- 
stream from Camp Pendleton have caused the intrusion of salt water from the 
Pacific Ocean, as described above, to irreparable damage of the United States. 

Now, I noticed in the report of our own State engineer, made De- 
cember 6, 1950, he says: 

Excessive pumping along the seaward margins of Pajaro, Salinas, San Luis 
Rey, and Santa Margarita Valleys has lowered ground-water level below sea 
level and has reversed the seaward hydraulic gradient resulting in intrusion 
of ocean water. Continued pumping at present rates will allow further en- 
croachment into these basins, 

Now, where are these wells that are doing this pumping and allow- 
ing this salt-water intrusion / 

Mr. Swine. Well, now, you are extending me beyond my legal scope 
asanattorney. Ihave been through the Rancho Santa Margarita and 
I am not qualified to pass upon the question of their operation of their 
several basins as to whether they pump too heavily out of the lower 
basin nearest to the ocean. That all would develop, no doubt, on the 
trial of the case. 

Mr. Sartor. Mr. Swing, if at any time—while you have been a 
most cooperative witness—there are any questions which bring you 
within the realm of disclosing any defense which you may have, and 
may not wish to show to the representatives of the Department of 
Justice, this committee does not want to infringe in any way on those 
rights. 

Mr. Swinc. Thank you. I do not want to undertake to try t 
case here before the committee, and the committee does not want me 
to do that. I have been trying to answer questions and I have no 
fear of disclosing to the opposite attorneys any of the facts. I only 
wish they knew more of the facts of the case than they do. [Ap 
plause. | 

Mr. Yorry. I mention this to you, Mr. Swing, because I have had 
some discussions with representatives of the Department of Justice 
myself, and while I believe a private litigant is probably justified 
in going in with a shotgun complaint and trying to claim every- 
thing and do everything, which is not too unusual in practice in pri- 
vate litigation. I think when the United States Government starts 
to sue 14,000 of its citizens it is an entirely different proposition. I 
think they ought to be very careful to claim only exactly that to which 
they can prove they are entitled, and not to make shotgun allegations, 
putting everybody in an adversary position, even though they verbally 
admit the people have some rights. This struck me as a rather un- 
usual allegation as against people clear up on the top of this water- 
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shed, to claim that by pumping under their own property they were 
causing the salt intrusion in a basin way down at the mouth ‘of the 
Santa M: irgarita. It just seems to me to bea typical example of what 
we have in this lawsuit which should not be there. 

Mr. Swine. I have one client on the top of Palomar Mountain with 
one spring upon 160 acres, and they are threatening to enjoin him from 
using his spring. 

Chairman Ener. Mr. Yorty yields back the floor to Mr. Poulson. 

Mr. Poutson. Since you have intimated the fact that you want to 
he very ethical in your procedure, would you call it ethical on the part 
of the Justice Department to use verbal threats of sending out marine 
officers to question the people and serve the papers ? 

Mr. Swine. Well, my clients, of course, who are country folks with 
simple, honest lives, have been a little alarmed and astonished, as they 
have telephoned me, at seeing men drive up in jeeps with “United 
States Marines” on the side, and start interrogating them. I say again 
we have nothing to hide from the Government. We only wish that 
they would grant us the same privileges which they proceed to take 
with reference to our clients’ property and their land, in running over 
them and taking pictures and mz aking investigations. 

Mr. Poutson. Well, now, if they can use this sort of a smoke screen 
of defense in order to run roughshod over people, that is, by claiming 
these rights, couldn’t they likewise use other excuses, after they have 
established this precedent ¢ 

Mr. Swine. Well, your conclusion on that would be as good as mine. 

Chairman Eneie. Thank you very much, Mr. Swing. You have 
been patient and even long-suffering in your effort to inform this 
committee. 

Mr. Swine. Your committee has been very courteous and very 
patient. 

Chairman Encie. I want you to know that we certainly appreciate 


it. 4 Applause. | 
STATEMENT OF RAY GIRD PETERS 


The Chair would like to call attention to, and have it appear in the 
record at this point, the fact of the appearance of B. Abbott Gold- 
berg, assistant attorney general, who is here representing the State 
attorney general, and who, I understand, has filed an appearance as 
an interpleader in this action. Perhaps later on we will have an op- 
portunity to hear from Mr. Goldberg, but at this time we will pro- 
ceed to the list of witnesses given me relating to individual instances 
of hardship which result from the nature and the magnitude of this 
suit. 

The first witness whose name appears here is Mr. Ray Gird Peters. 
Is Mr. Peters here? Will you come forward, Mr. Peters, please. You 
may be seated, if you desire, Mr. Peters. I understand you live on 
homestead and patented land on the Santa Margarita River, consist- 
ing of 80 acres of lemons and avocados, and that you secure your water 
irom the river; that you have operated the pl vce all of your adult 
life, having been born on the property and inherited the same from 
your parents. Would you care to describe to this committee how this 
litigation has affected you? State first whether or not you have been 
served. 
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Mr. Perers. Yes; I have been served. 

Chairman Encie. And how far up the river do you live from here? 

Mr. Peters. About 6 miles above the Santa Margarita ranch line. 

Chairman Eneie. Now, do you desire to make any statement with 
reference to what your situation is on the river in connection with this 
litigation ? 

Mr. Perers. Well, I have just gone through two rather severe 
freezes which has cut me out of my crops for the last 2 years and has 
left me in a bad way financially, and then this suit coming on has just 
added to it. 

Chairman Encte. You anticipate the necessity of employing coun- 
sel, I assume ? 

Mr. Peters. I have already got a counsel; yes. 

Chairman Enete. To protect your rights? 

Mr. Pevrers. Yes, sir. 

Chairman Enete. Do you use water from the river now? 

Mr. Perers. Yes, I do. 

Chairman Enere. You do claim a riparian right on the river ? 

Mr. Peters. | most certainly do. 

Chairman Enere. And how long has that right gone back? 

Mr. Perers. It has gone back all of my life and my mother bought 
the place in 1889 and water had been used previous to that. 

Chairman Enewe. Are all of your 80 acres riparian to the river? 

Mr. Perers. I don’t have 80 acres at the present time. I sold some 
of it last year. I have about 22 acres. 

Chairman Enete. Is your position very much different than those 
of your neighbors who likewise have been made defendants in thjs 
action ? 

Mr. Prerers. No; I don’t think it is any different. 

Chairman Engr. Have all of them been required to employ coun- 
sel and have employed counsel ? 

Mr. Perers. All that have been served; yes. There are a number 
who have not been served yet. 

Chairman Enote. I suppose they are waiting in happy anticipation. 

Mr. Perrrs. They all hope to be away from home the day the man 
who serves the papers comes down. He has served the ones that he 
found at home. 

Chairman Encir. Do you have any further statement to add to 
what has already been stated ? 

Mr. Perers. Well, there has been marines on my place several times, 
or at least I think they are marines. I heard the marines were in the 
canyon. They come mostly when I wasn’t home. 

Chairman Encore. Were they in uniform ? 

Mr. Perers. I didn’t see them but once. At that time they went by 
the house and went on down and found my driveway and I did not 
see them. I couldn’t see them from the house. Later I saw their 
tracks where they had gone down to my pump. 

Chairman Encuie. Did a marine serve the papers on you ? 

Mr. Perers. No; it was the United States marshal who served the 
papers. 

Chairman Enate. Are there any questions by the committee ? 

Mr. Sartor. I would like to ask Mr. Peters, this land which you 
own, or which you have sold, and which you have described here, 
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was that ever owned by the O’Neill family who owned the Santa 
Margarita Ranch? 

Mr. Perers. No, sir. 

Mr. Sayvor. Was it ever owned by anybody by the name of Vail 
in connection with the Vail interests ? 

Mr. Perers. No. 

Mr. Sayior. As far as you know was there ever any litigation with 
regard to your family in the waters of the Santa Margarita River? 

‘Mr. Perers. No; there was no litigation. I acted as a witness on 
both sides when that case was on. 

Mr. Sartor. But you were not a party to that suit ? 

Mr. Perers. I was not a party to the litigation. 

Chairman Ener. That is a tribute, | would say, to your integrity, 
that both sides were willing to be bound by your testimony. 

Mr. Yorry. Mr. Peters, did 1 understand you to say that you were 
a witness in the 0 Veill v. Vail matter ¢ 

Mr. Perers. Yes, sir. 

Mr. Yorry. Now, when that suit was tried was there any feeling 
among the people in this watershed that all of their rights were at 
issue? Did you feel that your own water rights were at issue in that 
case ¢ 

Mr. Perers. No, I did not. 

Mr. Yorry. That is all. 

Mr. Perers. They were around with their attorneys and engineers 
and they asked me a few questions about the size of my pump and 
how much water I used, but they made no comment. 

Chairman Eneie. You did not have the impression, then, that you 
were attending an inquest, on the riparian rights which you and your 
predecessors and your family had exercised for at least a generation, 
did you ¢ 

Mr. Perers. No; I did not. 

Chairman Ener. And if you had you would probably have been in 
the suit rather than as a witness in it, is that right ? 

Mr. Perens. I think very likely. I might say that there was one or 
two interveners in that suit, and I also acted as a witness for them. 

Mr. Povutson. Is that your business ¢ 

Mr. Perers. No. 

Chairman Ener. That, as I said before, is a remarkable tribute to 
you, that both sides and all sides in the litigation have been willing to 
call you as a witness and be bound by your testimony, as it is the party 
who calls you who is bound by your testimony. Thank you very 
much. And, by the way, I might add, also, that it substantially adds 
to the character of the testimony you have given here and it will be 
so considered. Thank you very much. | Appl: iuse. | 

Now I have a series of witnesses here from the upper basin area. 
Mr. H. H. Bergman, are you present ¢ 

Mr. Bergman, will you come forward, please / 


STATEMENT OF H. H. BERGMAN 


Chairman Eneie. Now, Mr. Bergman, my memorandum shows that 
your family settled in this area in 1856; that this is one of the oldest 
settled districts in southern California and that your grandfather 
went, presumably from this area, to the Civil War 
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Mr. Bereman. Yes, sir. 

Chairman Ener. After his discharge he returned to this area and 
purchased more land and lived here during the rest of his life and 
raised a family and developed the property. I presume you are a 
grandson ¢ 

Mr. Bereman. Yes, sir. I might testify that my granddad was an 
immigrant from Europe and he walked across the United States seek- 
ing freedom from Bismarck’s oppression, and he thought he found it 
when he got clear back on the headwaters of the Santa Margarita 
River. 

Chairman Enerr. He did not stop at the Alleghenies, but kept on 
coming, is that right ? 

Mr. Bereman. He kept right on. He was located here at the time 
of the Civil War and he walked back across the country, making a 
second trip, and then he walked back with a cane, making a third trip, 
always seeking the headwaters of the Santa Margarita River. He 
was a Yankee, and sorry to say, he went down to Atlanta and went 
through Georgia. He always considered that that was a discredit 
to him. 

Chairman Eneie. Now, how much land do you now own 4 

Mr. Bereman. I own, personally, about a thousand acres. 

Chairman Ener. Is that the ancestral homestead up there ? 

Mr. Bereman. No. This land that I personally own is not part of 
the old ancestral home. That land fell to my brother and his offspring 
who were farming it at the time and I leased it, with my nephews 
and my sister-in-law, and no doubt he had riparian rights on it. But 
he had rights there that I think preceded the riparian rights inasmuch 
as it was Mexican land and had been operated and farmed by the Mexi- 
cans prior to the advent of the white man in this country, and without 
doubt had been farmed and operated by the Indians prior to the advent 
of the Mexicans, so that riparian right goes back quite a ways. Now, 
he settled here in 1856 and he took out water and operated it and it 
has been in operation ever since, and that makes it just right close to 
a hundred years we have been located up in that one locality, so we 
are still on the old home place. When I say “we” I refer to the family. 
I personally have not been served with papers because—well, I guess 
I saw them before they saw me. 

Chairman Enatr. I do hope, Mr. Bergman, that there is not one of 
them here with a summons, because as far as I know you haven't any 
immunity. 

Now, is it fair to say that your people, you and your family, have 
asserted riparian rights in that area since 1856? 

Mr. Bereman. Since 1856; that is true. 

Chairman Eneir. You were asserting and using water from the 
river at the time of the Vail-O’Neill suit ? 

Mr. Bereman. Oh, ves. 

Chairman Enete. And were you apprised of the fact that those 
two parties had got together and divided up the river? 

Mr. BereMan. We were assured that all of those with riparian 
rights on the headwaters of the river were safe and in no way affected 
by their decisions. 

Chairman Enctr. Now, did you testify for either or both sides in 
this litigation ? 
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Mr. Berean. No, I did not. My father did but I didn’t. 

Chairman Ener. The family was there? 

Mr. BeromMan. Yes. 

Chairman Ener. You say you were assured that riparian rights 
subject to use were not affec ted by this litigation. Who assured you, 
who gave you that assurance / 

Mr. Bereman. My father, when he came back from the hearing, he 
assured us that we were in no way affected by the decision, and that 
our riparian rights stood as they were before. We had, at that time, 
three places along the river where we were using the water. Later 
we sold those places and one of those places we sold to a man who 
is now here, Mr. Barbee, and he has continued to use the water as 
we did at the time we sold it to him, and for many years prior to 
that. 

Mr. Yorry. I jus st want to ask one question. Do you have any feel- 
ing that in exercising your historic rights to this water are inter- 
fering with the national defense of the United States, as alleged 1 
this complaint ¢ 

Mr. Bergman. I don’t see how it could possibly be so, inasmuch as 
it has been proven in this new well that has been drilled up here, 
that the water level runs down to 2.100 feet, and what water we take 
out, what water we use, is not taken from the drainage. It runs 
right back into the old stream bed and I can’t see—what little loss 
there would be would be through evaporation, is all—that it could 
materially affect the Marine base, and, furthermore, I have seen 
enough water go by our place that if the Marine base had been there 
it would have been down tn the Pacific Ocean. 

Chairman Eneie. Mr. Poulson / 

Mr. Poutson. No. 

Chairman Eneie. Mr. Saylor? 

Mr. Sayior. No. 

Chairman Enéue. Thank you very much for your testimony, Mr, 

sergman. Weare very happy to have you here and are glad to know 
that California has the kind of settlers you and your grandfather 
are and were. 

Mr. Sayvor. Mr. Bergman, have other people up in the vicinity 
where you live, in the headwaters, been served / 

Mi? Bereman. Yes, and I am sorry to say that one in particular, 
who was very anxious to be here tonight, Is feeling pretty ill and 
couldn't be here, but we are in hopes that she will be here tomorrow. 

Chairman Enetr. Who is that ? 

Mr. Bergman. Mrs. Wentworth, a widow woman with two children. 

Mr. Sartor. Mr. Bergman, do the other people, from your own 
knowledge, who lived up there throughout your lifetime, did they 
and their predecessors in title exercise water rights on this river? , 

Mr. Bereman. Yes. 

Mr. Sartor. Similar to those of your family ? 

Mr. Bergman. Yes, and there are some of them yet who have never 
been ; 

Mr. Saytor. Who have never been served ? 

Mr. Bereman. Yes, and one is Dr. Thurber, a bone specialist in 
Los Angeles. and we couldn’t get ahold of him. 

Mr. Sayzvor. And none of the predecessors in title to that land up 
the ‘re were related to either the O Neills or the Vails 
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Mr. Beroman. No. 

Mr. Sayvor. And none of them were parties to this suit we have 
been referring to here? 

Mr. Bereman. No; in no way. 

Mr. Sartor. But some of them have been served now? 

Mr. Bereman. Yes. 

Mr. Sayvor. And are among these 14,000? 

Mr. Bereman. So I am told. 

Chairman Ener. Were you a little surprised that the United 
States is trying to shake you loose from your ancient rights up there ? 

Mr. Beroman. Well, I guess I am involved, and I will let it go 
at that. 

Chairman Eneir. We always thought that those at the top of the 
mountain, at the start of the river, had pretty good rights. 

Mr. Bereman. I think so, and furthermore, I think that there are, 
south of the border, a lot of people down there, and my old granddad 
came back looking for tieotoin and he lived a good old life. 

Chairman Encore. Now we have Mr. Gibbons. Is Mr. Gibbons here? 
Mr. F. A. Green? Mr. Tyler? Some of these folks are well up the 
river, and as I understand they may be in again tomorrow. They 
had to go home to take care of their chores. 

Mr. E. L. Barbee? Do you care to come forward ? 


STATEMENT OF E. L. BARBEE 


Chairman Eneie. Mr. Barbee, the memorandum handed to me 
indicates that you had a permit to this river in 1886? 

Mr. Barser. That is right. 

Chairman Enerr. And one in 1890, for 200 inches ? 

Mr. Bareer. That is right. 

Chairman Eneir. And you own property 11% miles of riparian land 
on the river above Oak Grove? 

Mr. Barner. This side of Oak Grove; below Oak Grove. 

Chairman Enéue. How far is that north of here, or up the river 
from here? 

Mr. Barser. Well, by road it is about 30 miles, going around 
through the Vail Ranch, the way you have to go on 395 and 71. 

Chairman Ener. Speak a little closer to the mike. 

Mr. Barser. It is about 30 miles from here going on 395 and 71 
and up 71 and 79, and I am just inside San Diego County. 

Chairman Enexr. You don’t look like you have been around since 
1886. 

Mr. Barser. Well, just part of the time. 

Chairman Enete. But you have some predecessors in interest, your 
family, members of your family on that property or 

Mr. Barner. No. 

Chairman Eneéix. People from whom you acquired it? 

Mr. Barer. This is a portion of the property that the Bergman 
family owned. 

Chairman Eneie. That is the gentleman who preceded you on the 
witness stand, Mr. H. H. Bergman ¢ 

Mr. Barser. Yes, sir. 

Chairman Ener. Now this permit, did that relate to riparian 
or appropriative rights? 


* 
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Mr. Barser. Well, it is filed rights. There was a right filed in 
1886 for all the water in the creek, except during floodtime and in 
1890 it was refiled for 200 inches. I think there was a chink in the 
law that you had to specify a little more definite how much water 
you were taking and the point of diversion and where it was to be 
used. I presume there was a reason for the refiling. I don’t really 
know. 

Chairman Ener. Have you been served in this action ? 

Mr. Barer. Yes, sir. 

Chairman Enete. I take it you found it necessary to employ 
counsel ¢ 

Mr. Barner. Yes, sir. 

Chairman Eneéie. Any questions by the committee ? 

Mr. Yorry. Were you here, Mr. Barbee, at the time of this O’Neill- 
Vail suit? 

Mr. Barer. Ng, I was not. I beg your pardon on the other—I 
am also a riparian for about a mile and a quarter or a mile and a 
half. 

Chairman Encir. You are speaking now—— 

Mr. Barser. In addition to the filed rights. 

Chairman Eneie. When you are speaking of that you are speak- 
ing of the Santa Margarita ¢ 

Mr. Barser. No. It is called the Temecula Creek at that point. 

Chairman Encir. Temecula Creek, and that is spelled T-e-m-e- 
c-u-l-a? 

Mr. Barser. Yes, a tributary to the Santa Margarita. 

Mr. Poutson. Who were you served by ¢ 

Mr. Barner. That I don't know. I wasn’t served. They served my 
wife. 

Chairman Ene te. Thank you very much, Mr. Barbee. Is there 
anything you care to add to what you have stated already? We are 
personally interested in this, as is the rest of the committee. 

Mr. Barser. I think the whole thing is ridiculous. { Applause. ] 

Chairman Eneve. You might add, also, that it is expensive, Mr. 
Barbee. 

Mr. Joe Hayes. 


STATEMENT OF JOE HAYES 


Chairman Eneue. Mr. Hayes, my memorandum shows that you live 
mile and a half north on the Santa Margarita River? 
Mr. Hayes. No, we are about a mile north of the river. 
Chairman Enete. You are north of the river? 
Mr. Hayes. Yes, north. 
Chairman Enetr. And you own 158 acres / 
Mr. Hayes. That is right. 
Chairman Enexie. Lemon and avocado and general farming? 
Mr. Hayes. We only have about 5 acres planted to lemon and avo- 
cados. 

Chairman Eneir. How long have you been on the river? 

Mr. Hayes. Well, we have been there since 1946 when I got out of 
the Army. We moved out on our place then. 

Chairman Eneir. And how long was your predecessor in interest 
there, do you know? 
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Mr. Hayes. Well, it dates back to 1890 when it was homesteaded by 
one of the residents’ grandfather who is still living in the neighbor- 
hood. 

Chairman Ener. What kind of water rights do you have? 

Mr. Hayes. Well, we get our water from a well. Originally I think 
they got water from the spring that was not on the property, but that 
right has now been lost from nonuse, so we get all our water from 
the well. 

Chairman Ener. Have you been served in this action? 

Mr. Hayes. My wife has been served but I was not home at the 
time. 

Chairman Enate. Since they served your wife you are a party 
too, aren’t you / ; 

Mr. Hayes. Well, that is the way I figured it. I figure we both of 
us are. 

Mr. Sartor. Who served you? 

Mr. Hayes. Well, it was the United States marshal. I don’t know 
who it was. 

Mr. Sartor. Do you know whether it was the marshal or whether 
he was a deputized marshal ¢ 

Mr. Hayes. Well, just what the wife told me; she said that he intro- 
duced himself as the United States marshal and handed her the papers. 

Chairman Eneie. How does your use of water from that well inter- 
fere with the Santa Margarita River? 

Mr. Hayes. Well, it is not coiling to interfere at all until it rains 
and fills up my little basin and it runs over and finaily gets down to the 
river. If there is any water leaking out of my place now it is very, 
very small, the way I see it. 

Chairman Ener. How deep is your well? 

Mr. Hayes. Well, it is 42 feet deep. We pump about 20 gallons a 
minute. 

Chairman Ener. That doesn’t irrigate very much ground, does it ? 

Mr. Hayes. No; 5 inches is all we have to pump now, as they are 
young trees. 

Chairman Eneie. Any further questions / 

Mr. Poutson. Since you state that you are quite sure there is no 
water that they would be able to utilize, why this action of the Justice 
Department? How much do you estimate it is going to cost you 
personally when they not only couldn’t get any water out of you, or 
to defend—— 

Mr. Hayes. How much would it cost me to prove that they couldn’t 
get water? 

Mr: Povutson. I mean to defend what rights, if any, you have. 

Mr. Hayes. Well, gosh, I have got no way of figuring that out. 

Mr. Poutson. You haven't got your bill from your lawyer? 

Mr. Hayes. I know how much it has cost me up to now. and I would 
say I can’t go too much further along that line. 

Mr. Poutson. I don’t want you to be specific—I am not being an 
attorney—I just want to develop the fact that it is costing you a 
lot of money for which there will be absolutely no value taken by the 
Government, or anybody else. 

Mr. Hayes. That is absolutely right. 
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Mr. Sartor. Mr. Hayes, the questions I am going to ask you now 
{ think are in point, because you are the first one that I know of that 
has come up here to testify that said he was a serviceman. Now, when 
you got out of the service did you negotiate a loan to buy your property 
through what is known as the GI loan bill? 

Mr. Hayes. No, sir. It took my wife and I 8 years to buy that 
place out there. We started to buy it in 1943 and we finished in 1950. 
We did not have any loan and we didn’t inherit anything or nothing. 
We just got it the hard way. 

Mr. Saytor. Have you talked at all to, or do you know the people 
who owned that property for some period before you bought it? 

Mr. Hayes. Well, my neighbor, Mr. King, it is his grandfather 
who homesteaded it, and there has only been about five owners since 
that date. 

Mr. Sartor. Do you know whether or not the Kings were related 
in any way tothe O Neills and the Vail family ? 

Mr. Hayes. Not to my knowledge, no. 

Mr. Sayvor. And as far as you know the predecessors in title, King 
and the other people that sold that property were never parties to 
the lawsuit involving the O’Neills and the Vails? 

Mr. Hares. Not tomy knowledge, no, sir. 

Mr. Yorry. Do you have any idea why you have been sued by the 
United States of America? 

Mr. Hayes. Well, no. T haven't. 

Mr. Yortry. Do you feel guilty of doing anything, any of the things 
that the complaint says you have done? 

Mr. Hayes. Not in the least. I don’t feel guilty and I figure this 
way, if the Government needs my land for the defense of the country, 
or for the public benefit 1 am willing to let them have it but I expect 
to be paid for it, if that is not asking too much. 

Mr. Yorty. You did not see anything in this complaint about money 
being paid for the use of this water? 

Mr. Hayes. No, sir, I did not. I didn’t notice anything of that sort. 

Mr. Yorry. This may not be exactly relevant, but since the service 
of that complaint upon you, has that changed your opinion of the 
Government of the year States ¢ 

Mr. Hayes. Well, no, because to me the Government of the United 
States is you and I, I mean the real Government, and it is just a 
matter of getting on the ball and seeing to it that we get our property 
rights. That is the w: ay I feel about it. [ Applause. | 

Chairman Ene ve. Thank you very much, Mr. Hayes. 

Mr. Hayes. Somebody evidently wanted this question asked. It 
says, “How far is the bottom of your well above the Santa Margarita 
River?” Well, my well is at the 700-foot elevation, and it is 42 feet 
deep, so you can figure from that. That is a long way above the 
river. There is a lot of hard rock between here and there. 

Chairman Eneir. Thank you very much, Mr. Hayes, for that state- 
ment. Iam glad Mr. Hayes appeared because it demonstrates, I think 
to a lot of people, that these boys who came back from overseas came 
back awfully good Americans and they do have their grip on the 
fundamentals of how we ought to run a democracy. | Applause. | 

The next witness is Mrs. William Lattimer. 
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STATEMENT OF MRS. WILLIAM LATTIMER 


Chairman Ener. Mrs. Lattimore, I see you are a mile and a half 
south of the river? 

Mrs. Larrm™er. Yes. 

Chairman Eneue. And 4 miles east of Fallbrook ? 

Mrs. Larrier. Yes. 

Chairman Ener. You have 38 acres? 

Mrs. Larrimer. Yes. 

Chairman Enote. You operate a well ? 

Mrs. Larrimer. Yes. 

Chairman Eneir. Have you also been served in this action? 

Mrs. Larrimer. No, not as yet. I hope we won’t get one. 

Chairman Enere. How long have you been on that property ? 

Mrs. LaTTIMER. Well, my father bought it in 1945 and died this 
last year and my brother and I have inherited the property and we 
just have one little old tree, a crabapple tree. Our well is only 11 feet 
deep and it is near a spring where we have water running the year 
round which, if it was developed, which we hope to do some ee, 
our future hope is to go ahead and plant avocados and citrus. The 
way things look, unless there is some change, it will be a little difficult. 

Chairman Ene.e, Your father lived on the property ¢ 

Mrs. Lattimer. Yes. 

Chairman Enos. For a number of years? 

Mrs. Larimer. Just since 1945. 

Chairman Eneie. Your father bought it in 1945? 

Mrs. Larrimer. Yes. 

Chairman Eneie. Do you know anything about the property? 

Mrs. Larrimer. No, I really don’t. Mr. Anderson may have sold 
it before we got it—we bought it from him and I don’t know how 
long he owned the property. 

Chairman Eneéte. In any event, this 11-foot well you have is nib- 
bling on the water. That is not taking very much ?¢ 

Mrs. Larrimer. Really, we only pump once a week and our tank 
holds 500 gallons, and we have to wash dishes, you know, and scrub 
the floors with it; the bare necesities. 

Mr. Sayvor. Just for domestic consumption ? 

Mrs. Larrimer. Yes. It goes right back in the ground and reaches 
the river finally. 

Chairman Enexe. Your interest in this matter is the fact that you 
anticipate you might be the recipient of a bundle of papers in which 
the United States Government sends you greetings ¢ 

Mrs. Lattimer. Evidently. 

Chairman Eneie. You have been named as a defendant but you 
have not been served yet ? 

Mrs. Latrrimer. Yes; that is it. 

Chairman Eneie. Then you are right in the middle of this. 

Mrs. Larrmer. Oh, yes, almost. 

Mr. Sayvor. You mean they haven’t caught up with you? 

Mrs. Latrimer. That is right. 

Chairman Enotes. It is amazing what the Government interests 
itself in. I am surprised to find out that the marshal hasn’t been 
around here serving papers. Maybe we ought to clarify the record: 
This is Mrs. William Ardyth Lattimer ? 
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Mrs. Larrimer. Yes, that is right. 

Chairman Enews. Are there any further questions? Thank you 
very much. We appreciate your appearance and your testimony. 

Mr. Felix Carnsey. 


STATEMENT OF FELIX CARNSEY 


Chairman Enete. Mr. Carnsey, my memorandum shows here that 
you are an appropriator, [ assume, of the Santa Margarita; is that 
correct ¢ 

Mr. Carnsry. No, I am over in DeLuz; that is 11 miles from here 
over the hills and the DeLuz Creek comes into the Santa Margarita 
just above the proposed location of the DeLuz Dam. 

Chairman Ene te. In other words, the DeLuz is a tributary feeding 
the Santa Margarita? 

Mr. Carnsey. That is right. 

Chairman Eneie. And are you a defendant or have you been served 
in this action ? 

Mr. Carnsey. [ have been served twice, the first time by a United 
States marshal and the second time by a fellow in a new Chrysler 
1951. Lam quite sure that he was a deputy of some sort and he was 
lost. He had a whole stack of summons in the back of his car, and 
we have a sign on the front of our place, so I guess he was looking 
down his list and he finally saw one name he could find. In those hills 
he was kind of lost and I didn’t give him too much information about 
where he could find my neighbors. But the thing that kind of griped 
me on that point was that they keep talking about having efficiency 
in Government and here they have a fellow in a new car who has 
probably gotten three or four hundred John Does with names on 
them, and they send him out to DeLuz. They don’t give him a list 
of the people that live in DeLuz and how the devil is he going to find 
them? It just isn’t sense. I don’t know what they pay him or what 
they give him, but if it is piecework maybe they are doing all right. 
If he gets paid by the day he was not earning anything that cay. 

Chairman Ener. Especially when they gave you a double shot. 
They want to be sure, I assume, that they got you in court. 

Mr. Carnsey. They haven't given my wife one yet, but they are 
going to put her name in it, in filing her answer. 

Chairman Ener. You might as well get the whole family in there. 
Tell me, how much water do you use ¢ 

Mr. Carnsey. Oh, all I can get now. 

Chairman Eneie. What does the permit call for ¢ 

Mr. Carnsty. Well, I have two of them. The first one was taken 
out in 1939 and after we had done considerable water development, 
and that was permit No, 5505; it called for 200 acre-feet on Cotton- 
wood Creek, and Cottonwood Creek is a tributary to the west branch 
of the DeLuz Creek. There is an east and a west branch and they 
join and eventually wind up in the Santa Margarita. I am on a tribu- 
tary of a tributary, quite a long ways away, | thought, anyway, from 
anything that would be bothering Camp Pendleton. 

Chairman Enete. I notice here that this property is one that has 
been in the family for a great many years. Is that right? 

Mr. Carnsey. Yes; both of my grandparents bought relinquish- 
ments from the original homesteaders in the 1880’s. I think they 
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actually bought the relinquishment before it was officially surveyed 
and subsequently I bought 80 acres, an 80-acre plot from my aunt. 
She and my uncle had purchased 80 acres; they purchased about 200 
acres and I bought 80 acres of that space in between the upper 160 
and the lower 160 which my grandfather owned. 

Chairman Enete. In other words, you and your ancestors, your 
parents and your grandparents, three generations of you, have been 
on this property or substantially 

Mr. CarnseY. That is correct. 

Chairman Ence. Substantially the same property and all of that 
time you have used a certain amount of water? 

Mr. Carnsey. There might be one correction on that. Since prob- 
ably 1883 or 1884 we have owned 360—320 acres, and then in the in- 
tervening 80 acres, that has only been in our family since—I have 





forgotten now. 

Chairman Ene te. That was too far back ? 

Mr. Carnsey. It was about 30 years. 

Chairman Eneve. At least that was before this litigation had come 
along ? 

Mr. Carnsey. Oh, yes, considerably. 

Mr. Saytor. Before the Navy came into Camp Pendleton ? 

Mr. Carnsey. Yes. Iam interested in your comment on this water 
suit between the Vails and Santa Margarita Ranch. I did not testify 
for either side but I was putting in a busy day fishing on the O'Neill 
Lake, as they call it, and I thought, really, they were going to take me. 
About 15 cars came out in old Pierce Arrows and what-not—I guess 
they brought the whole court out that day to look at some of the 
property—and there were “no fishing” signs all over the place. 

Chairman Enete. In any event, it never occurred to you, I suppose, 
at that time that the Santa Margarita Ranch and the Vails were 
dividing up the river and all of the tributaries and all the watershed ? 

Mr. Carnsey. No. It hadn’t occurred to me at that time. Along 
about, well, along around 1939, when I made my original filing on the 
water, I got to thinking that before I went into it too far it might 
be a good idea to file on it and I did. And you go through the record 
procedure of posting notices, and of course the department of water 
resources notifies evervone below you that you have filed on this 
water. I guess probably a week or 10 days after it was filed a repre- 
sentative from the Santa Margarita Ranch did come u» and look the 
situation over, but they did not file a protest on it and never at any 
time since have they. 

Chairman Eneite. When was that? 

Mr. Carnsey. Well, that would be in 1939. 

Chairman Enete. Are there any questions? 

Mr. Saytor. Yes; I would like to ask one. Mr. Carnsey, was any 
member of your family a defendant in this suit between the O’Neills 
and the Vails? 

Mr. Carnsey. No. 

Mr. Sartor. As near as you know when this suit was decided it 
was never considered by your grandfather or your parents, who owned 
this property, that it was in any way affected by any decision that 
happened in that case ¢ 








SANTA MARGARITA WATER RIGHTS CONTROVERSY 77 


Mr. Carnsry. No. There was never any question about it. After 
all it was on the Santa Margarita that they were having the argu- 
ments and we were over on the De Luz. 

I would like to go a step further, though, on this. In 1949 I built 
an earth-fill dam. I had been talking about building it and the local 
Soil Conservation Service came out and checked it all over and felt 
that it would be worth while so we built it. And at that time I asked 
them if they thought that it would be necessary for me to file on the 
water. 

They said, “Well, you have already filed on it, haven’t you?” 

I said, “Yes.” 

“Well, that ought to be all there is to it.” He said, “Nobody else 
filed on the water and you might as well build a dam. They are 
building all around here, so why shouldn’t you ¢” 

So I built my dam and then I applied for an additional intake on 
my gravity line since the first filing, and my dam was built below the 
inlet on our first filing—it was the only suitable place for a basin 
so I could get the gravity flow down to the reservoir where we use it, 
and from there on down I have to pump it in with a little booster 
engine. After I built the dam and notified the department of water 
resources—I sort of kicked myself because I think that is why I 
wound up being one of the first named defendants—I got appropria- 
tor’s rights and they were the first ones to be named on this, I gather. 
The department of water resources said : 

Well, you can’t do this on your original appropriation. You are trying to 
store water here and that will call for a new appropriation 

So they sent. me along a big manila envelope about as large as that 
large one there, and it was full of forms to fill out. And I filled them 
out and sent them in and they corrected them and sent them back. I 
would fill them out and send them back. We did that three or four 
times until I finally got them filled out to their satisfaction. Of course, 
the minute that was done Camp Pendleton was notified of this filing 
and an investigation was made immediately and a jeep drove in and 
they wanted to see our original reservoir. They went up and looked 
at our dam and everything that we had and wanted to know why— 
wanted to know whether I was worried or not. I was. I was think- 
ing of 13,999 guys helping us on that deal, and I figured that if 
Uncie Sam wanted to stop me it would be me against Uncle Sam all 
alone. They didn’t file any protest, though, and it went along until 
August 1950, and the division of water resources gave Camp Pendleton 
a second opportunity to file and again nothing was done about it. So 
I was thinking that that would indicate that the proper officials down 
there, after investigating and everything, felt that at that time I 
wasn't bothering them at all. 

The whole thing boils down to this: That if this suit is right, and 
it winds up that you are going to be at the whim of an official—if 
you happen to have some good ones down there, fine, maybe we can 
use that water—but you can’t develop this country that way, when 
it takes 5 years to have an avocado tree or any other kind of a tree 
growing, and then just have one time when there comes a dry cycle 
and you are beat. Furthermore, they allege that it is the pumping 
of all these people that is causing the difficulty, and possibly they are 
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right in a sense, but over in De Luz you have a situation which would 
have some bearing on it. We have wet cycles, and then we have 
water going down there and sometimes we are rained in for 2 weeks 
when we can’t get into Fallbrook, and the same streams that were im- 
passable for 2 weeks at a time haven’t a drop of water in them at all, 
hardly, now, not even when it is raining. And I believe that the 
officials down at Pendleton would verify the statement that they 
haven’t had any water from the De Luz Creek even join the Santa 
Margarita during the flood, and that is in spite of some of our hills 
being burned off by fires that originated down there. It looks like 
it is ridiculous for them to push this thing like they are doing. 

Chairman Eneue. Are there any questions / 

Mr. Yorry. Just one question, Mr. Carnsey. You pointed up a very 
important point in this controversy. If that ranch had still been 
owned by the O’Neills and they had their opportunity to protest and 
didn’t do it you would be safe, but you say the situation here, where 
the Federal Government refuses to be bound by the acts of its agents— 
they acted without the scope of their authority—they contend they had 
no authority to give anything away that belongs to the Government, 
and therefore if they can succeed in asserting that they own this 
property, even though you went to the State and notified them and did 
everything that would appear to a normal person reasonable, never- 
theless they would still try to upset your rights and would not be es- 
topped, as we call it in law, as would a private party, so that again I 
think for the benefit of our State legislators it shows the danger in- 
volved when these kind of people interpret the law and act upon it. 
The kind we have in the Department of Justice. It shows the danger 
of permitting the United States to buy on your stream without being 
very careful to safeguard the fact that your State water laws are not 
to be affected. 

Mr. Carnsey. I don’t think there is a person here except Mr. Veeder 
who wouldn’t like to see the State laws safeguarded. One thing 
I am wondering, though, how are you going to reconcile the situation 
where one Federal agency, the Soil Conservation, in this case, helps 
you build a dam and the Department of Agriculture, the Bureau of 
Production and Marketing even helps contribute to the cost of it 
$750 is the maximum that was allowable that year—and then subse- 
quently they turn around and tell you that you can’t use it. The whole 
set-up cost about $7,000. If one of them tells you to go ahead and 
build and gives you every encouragement and then another agency 
comes along and tells you not to use it, well what is the sense of it / 

Mr. Sartor. Well, the attorneys representing the Department of 
Agriculture didn’t happen to talk to the attorneys who represented the 
Department of Justice. We have just had a couple of lawyers dis- 
agreeing. 

Mr. Poutson. That is just another sample of bureaucracy in action ? 

Chairman Enete. At this point we will take a short recess. 

(Short recess. ) 

Chairman Enete. The subcommittee will please come to order. 
At the recess Mr. Carnsey was testifying in answer to some questions 
asked by the subcommittee. The Chair ‘didn’t have any desire to cut 
the members off at all. The Chair just wanted to give the court re- 
porter a chance to rest his fingers, which I had been trying to do for 
15 minutes. Now the Chair will recognize Mr. Poulson or Mr. Saylor. 
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Mr. Pourson. I think I answered my own question by saying that 
was another example of bureaucracy in action. , 

Chairman Enexe. The chairman will recognize Mr. Saylor. 

Mr. Sayior. No further questions. 

Mr. Yorry. Mr. Carnsey, you asked me a question and if the chair- 
man will permit me I can answer it best by asking Mr. R. J. Marks to 
stand up, if he is here. Mr. Marks I might state, showed me one of 
the most interesting letters I have had about this controversy in which 
he explained to me that he received a loan from the Federal Govern- 
ment to develop water on his property which the Federal Government 
alleges he does not own. Is that correct ? 

Mr. Marks. Yes. 

Mr. Yorry. That was the answer to your question. 

Chairman Eneir. Are there any further questions? Thank you 
very much, Mr. Carnsey. We appreciate your statement and we hope 
you get to some safe land. 

Mr. Carnsey. I think all of us appreciate what you fellows are 
doing for us here with your problem of getting out here and going 
through all this hectic rush and all. 

Chairman Ene ie. Now, Mr. Art King?) Mr. Charles Stubblefield ¢ 

Mr. Sruspierietp. Yes, sir. 


STATEMENT OF CHARLES STUBBLEFIELD 


Chairman Eneie. Mr. Stubblefield, I observe that your home is in 
Rainbow Valley ? 

Mr. Srussiertevp. That is right. 

Chairman Eneie. You have about 160 acres, is that correct ? 

Mr. Sruss.ierievp, That is correct. 

Chairman Eneir. General farming, with a pump? 

Mr. Srussierievp. Yes. 

Chairman Eneie. Your property was homesteaded about 1890? 

Mr. Sruspierretp. Yes, sir. 

Chairman Enoie. Formerly occupied by your parents / 

Mr. Sruppierie_p. Not my parents, my wife’s parents. 

Chairman Ener. All in the family ¢ 

Mr. Srupsierieip. Yes. 

Chairman Eweir. Now, has there ever been any question about your 
use, your right to use water / 

Mr. Srupscerietp. None whatever. 

Chairman Enexe. Are you a defendant or have you been served 
in this action / 

Mr. Srussverierp. I wasn’t served but my wife was served, but 
they got her name wrong, but then we went ahead and answered it, 
anyhow. 

Chairman Ener. Will you state to the committee your relation- 
ship, the relationship of your property to the Santa Margarita River 
and the Santa Margarita watershed ¢ 

Mr. Sruseierietp. Well, we are on the Rainbow Creek that enters 
the Santa Margarita River. It is a tributary of the Santa Margarita 
River. It is about 8 miles from here on 395, the new 395 as it runs 
back of Red Mountain Ranch down into the Santa Margarita Creek. 

Chairman Enate. I take it you are not a direct diverter from the 
stream but develop your property by use of wells? 
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Mr. Srups.erretp. We have wells; yes, sir. I have five wells on 
the place. 

Chairman Ener. Has water been used on this particular property 
since 18904 

Mr. Srupeterterp. Oh, yes. It was not used a great deal until 
1920. When my wife’s father started homesteading, he died and 
mother finished vp in 1891 and got the patent permit in 1900, and then 
she sold it and got all mixed up in the title. She sold it on a kind of 
a contract and the fellow never paid anything but interest, hardly. 
It got all mixed up and I said, “Let me handle it and I will straighten 


it out and take the place,” so we did that. There wasn’t much water 


used before then. Then we put down the wells and have about 30 
acres a well, and the water came from the wells. 

Chairman Eneir. You have been more or less a continuous user 
since 1920? 

Mr. Srusscertevp. Well, until we knocked out most of the lemons, 
and then my son came back from the Pacific and he took it over and 
he raised some winter summer squash and then raised a couple of 
crops of watermelons and different things of that kind; garden truck. 
But this year he didn’t do any because the water had gotten so low 
from this drought. He landed down at San Luis Rey where they had 
plenty of water this year and he is living in hope that it will rain 
this year and he can come back on the place next year and use the 
water. 

Mr. Yorry. Just one question. Were you here at the time of the 
O’Neill-Vail suit ? 

Mr. Sruspierievp. Yes. 

Mr. Yorry. Did you have any reason to believe that any of your 
rights were affected by the litigation between those two people? 

Mr. Sruppierietp. No, sir. I had no intimation of that and I never 
had heard of their interfering with the wells, anyhow, wells that shal- 
low, only a few feet down into hard rock. It would take a geologist 
to estimate how many years it would take for that water to percolate 
through that hard rock and go down through to the O'Neill property. 
I think it would take a lifetime. 

Mr. Yorry. You don’t feel that you are guilty of the things you 
are accused of in that complaint ? 

Mr. Srusetrrtetp, I don’t feel a bit guilty. My conscience is per- 
fectly clear. 

Mr. Sayrxor. Did you ever think, Mr. Stubblefield, that because 
of the fact that you owned the ranch on this river that you were inter- 
fering in any way with national defense ? 

Mr. Srunsieriecp. It never entered my mind until T read that com- 
plaint and then I did feel kind of bad. I read it over and I couldn’t 
hardly believe it, so lam not worried about it. 

Mr. Sartor. In other words, you personally feel that there is 
nothing that you have done in the conduct of farming on your prop- 
oot which your people have cut out of the brush out here, and home- 

vaded and have done it in the good old-fashioned American w ay— 
ee have done nothing but help and be a good American citizen ? 

Mr. Stussierie.p. That is all. I furnished a son for the Army, 
too. 

Mr. Saytor. You furnished a son for the Army? 

Mr. StussLerieLp. He was in it from Guadalcanal to Korea 
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Mr. Sayvor. And there is nothing that any of the neighbors around 
there have ever pointed a finger at you, or anybody that lived up there, 
and said that because you were doing the thing in a good old- fashioned 
American way that you weren’t a good American citizen / 

Mr. SrupscerieLp. Well, if they pointed a finger at me I didn’t see 
them. 

Mr. Poutson. You have told us how you feel. How would you feel 
if they take the water away from you? 

Mr. SrupsieFrieip. Well, I tell you, I don’t believe I could stay here. 
I don’t believe it would be my home any more. 1 feel it would be a 
a tragedy because they say in the coniplaint—I suppose you gentlemen 
are familiar with it—they say that the Government would be mag- 
nanimous—I don’t think they use that word—but they would leave 
use enough for domestic use and for stock watering. So I suppose 
they still think what they were saying back there when 1 was a little 
kid, that everything was just stock and it wasn’t necessary to have 
the water on a creek; maybe a little bit of a garden, and just some 
stock grazers. I have an idea that that is what a lot of those folks 
in the East think it is yet. I don’t know. I was just saying, telling 
my wife today, that we had a school teacher out from Ohio 3 or 4 
years ago and we took her on just an excursion trip up around the 
Indian reservation. She couldn't believe her eyes. Several of the 
Indians came up to us and spoke and shook hands and talked very 
friendly, just as friendly as anybody and she said, “Well, we have just 
got to change our textbooks back there because we are still teaching 
that Indians live in tepees and wear feathers and are painted, and here 
you talk to them.” So I believe that is the way a lot of those people 
are back there, about our property. 

Chairman Exeter. You had to employ an attorney, did you? 

Mr. Srupesierietp. Yes. Yes, we have. Anyhow, we thought it the 
safer thing, because I have quite a little property around. I also have 
40 acres down here on the river. I signed away or relinquished part 
of my riparian rights to the Fallbrook Water Co. here in 1930, I 
think it was, so they could get enough riparian rights to come up here. 
Several of us diel it. 

Chairman Enoie. You are sued on both ends / 

Mr. Sruspierieitp. It seems like I am kind of in bad, although they 
served my wife under the wrong name, but we saw the attorney and 
he said we could put in an answer and set it up that way. 

Chairman Eneve. Thank you very much, Mr. Stubblefield. We 
appreciate your appearance and testimony. 

Mr. StussierieLp. We are glad to have you out here. We feel that 
you are our friends and we sure need friends now. [ Applause. | 

Chairman Eneve. Mr. Sam Roper. 


STATEMENT OF SAM ROPER 


Chairman EnG.e. I observe that you are a landowner and your 
source of water has been utility district water entirely, is that correct ? 

Mr. Rorer. Yes. 

Chairman Eneie. You are a resident 1 mile north of town and own 
three-quarters of an acre? 


Mr. Rover. That is right. 
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Chairman Enere. You and your parents have been in Fallbrook 
for over 30 years? 

Mr. Roper. Yes, sir. 

Chairman ENeie. Are you a defendant in this action or have you 
been served ? 

Mr. Roper. Yes, sir; I have been served. 

Chairman Enetx. You are both named and served ? 

Mr. Roper. Yes, sir. I would like to make a brief statement here 
as some of the boys thought I should testify. 

Chairman Ene te. I would be glad to hear you. 

Mr. Roper. Before I do that I would like to say the whole area is 
grateful to you gentlemen for coming out. We know how busy you 
are and know it was a sacrifice. Mr. Vanech and Mr. Veeder have 
made many statements that I don’t agree with. I read one statement 
where I believe it was before the Judiciary Committee of Congress, if 
I remember correctly, they said something to the effect that this suit 
would be tried in spite of hell and high water and no bunch of would- 
be lawyers in Congress would stop it. Now, frankly, you are a pretty 
slick looking bunch to me. I think you are a pretty nice looking 
bunch of fellows. The way a couple of you made eyes at the young 
lady up here reminded me that I have an eligible daughter, so if you 
do happen to be bachelors—— [ laughter. ] 

Chairman Enctr. We will discuss that off the record. 

Mr. Roper. Really, gentlemen, I came here to represent the Fall- 
brook Methodist Church of which I ama trustee. It is a small church. 

Chairman Ener. You mean to tell me that the church has been 
sued ¢ 

Mr. Roper. That istrue. The church has been served. 

Chairman Ener. Now, how do they sue a church? I would like to 
find out about that. 

Mr. Roper. Well, they served it on the preacher and I don’t know 
from there where it was taken, but the point is that we have a small 
church there of about 100 people. The church is 65 years old. I am 
quite sure every person in this house will agree that during that 65 
years that church has never done anything but tried to serve the people 
of this community. We haven’t been sued before and we go along 
minding our own affairs. 

I was talking to one of the oldest couples in the church yesterday, 
and I asked her to come to testify. She is 84 and her husband is 85. 
They homesteaded land. I saw a homestead deed in which it said 
that they were deeded this property and all the water and mineral 
rights under the land. They certainly thought that was a good deed 
because it was signed by the President of the United States. .I believe 
it is good today. 

Chairman Enete. It also said, did it not, that carried with it water 
used and acquired according to the local custom and uses? 

Mr. Rorer. Yes. 

Mr. Sartor. You mean to say, Mr. Roper, that the church has been 
charged with the same heinous crimes that all the other members of 
this community were charged with ? 

Mr. Roper. Yes. 

Mr. Sartor. The church does not grow any avocados, does it? 

Mr. Roper. No, sir. We only give water to a few Sunday school 
children in the morning. We tried to start a lawn and some of the 
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folks objected to the $2 a month that it cost us to water the lawn, so 
about all the water we use is just for the Sunday school children on 
Sunday morning. d 

Mr. Poutson. Well, the Baptist Church uses more water than you 
do, don’t they ? , 

Mr. Roper. Yes. We are thinking of suggesting that they be 
served. It happens that my father plowed these hills here with a 
team of horses and dug a well with a pick and shovel, the hard way. 
He did it because he didn’t have any money to pay anybody else to do 
it. And there are many, many of these pioneers that have gotten 
their water exactly in the same way. 

Mr. Yorry. You are talking about your own property now, not the 
church’s property ? 

Mr. Roper. Yes. But we can go back to the church for just a 
nunute, because we have a young minister here, and this is his first 
charge. I believe I can say that every denomination in town respects 
him because of his intelligence and his integrity. He was preaching 
about three Sundays ago on the question of whether a thing can be 
immoral, even though legal, and I thought he made a very good point 
to this effect : 


Passing a law doesn’t create morality. Laws are simply reflections of the 
judgment of humanity upon universal truths. 

This matter of morality being greater than law has a direct application to the 
suit being filed against people of Fallbrook for water rights. The suit is being 
filed in a very legal manner. It may be that the Government will win its case— 
if it does it will be a very legal decision handed down by a very legal court. 
But let me ask, “Does the fact that it may be proven legal thereby mean that it 
is moral?” 

The Fallbrook Methodist Church has been accused by the United States 
Government of stealing. According to the suit, all of us, because we have put 
water in our flower baskets and washed dishes in our new sink, and watered 
our lawns, have been stealing water from the Government. We, according to 
this suit, have broken the Eighth Commandment. We are put in the same 
class as a man who breaks into a bank and opens the safe and steals the money. 
It may be legal for the Government to do this, but is it moral? 

Is it moral for the Government to confiscate our water which, in Fallbrook, 
amounts to the same thing as confiscating land without payment? The fifth 
amendment to the Constitution clearly states “nor shall private property be 
taken for public use without just compensation.” 

Is it moral for Government to deny our right of water which has been recog- 
nized for almost 100 years and in doing so, destroy our farms and homes and 
churches and futures and invested savings? 

Is it moral for Government to say it needs water for Camp Pendleton when 
the commanding general at the camp and high Navy officials have stated in 
writing that they didn’t need it because future needs would be met from water 
through the metropolitan water district from the Colorado? 

Is it moral for an Assistant Attorney General to say before a House Judiciary 
subcommittee that most water users would not be required to answer the suit 
and then, after penciling in changes in his testimony, send letters saying that they 
would have to answer, causing inestimable confusion and expense and trouble? 

As I say, it may be legal. But is it moral? Government as well as individuals 
should not consider itself to be beyond morality. Certainly the overwhelming 
majority of Government officialS are thoroughly upstanding, fine, and morally 
conscientious. And yet there are evidently some who have lost their sensitivity 
to moral requirements—who believe you can do whatever you want to do, pro- 
viding you make it legal, and who have substituted minimum legality for moral- 
ity to the extent that 16,000 small landowners have their property, their homes, 
their savings and their futures put in jeopardy. 


Gentlemen, that was said by a boy 25 years old, a mighty good 
American, and we up here really respect him. 
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Chairman Ene ie. He would make a good lawyer as well as a good 
preacher. 

Mr. Roper. We recently raised his salary and I made the same 
statement at the meeting, that had this boy studied law he would 
probably make $10,000 or $15,000 a year, and we pay him $250 a month. 

Mr. Yorry. What is his name? 

Mr. Rorrr. Rev. Marshall Ketchum. This was published in the 
Fallbrook Enterprise on July 27. 

There are a few points I would like to have you consider. Now, of 
course, that is the main point. The lawyers know all about the legal 
technicalities. I took it upon myself to turn my office, my wife and 
my secretary over the the people of this community to answer these 
complaints free of charge. The answer form was approved by an 
attorney, and I wish Mr. Vanech and Mr. Veeder could be in my 
office when these old people, these old homesteaders, come in with 
tears in their eyes and say, “What is it all about?) We have lived here 
5O years. We haven't bothered anybody. We have sons in the Army. 
We have tried to be good citizens. We have a few hundred dollars 
in the bank and we have got to hire a lawyer and dissipate our life 
savings. 

Now these are good people. The people of Fallbrook are the best 
people in the whole world. There are no rich people around this 
community, and in our little church there is not one single rich person. 
There is not one person in that church who can afford to hire a lawyer, 
including myself. 

Now I point out to you that the Navy, when they bought Camp 
Pendleton, knew—they must have known to spend a hundred mil- 
lion dollars, to invest a hundred million dollars over there—that there 
had been times when the O’Neill Ranch, and when these hills were 
covered with cattle who starved to death and perished for lack of 
water in times like these, these drought seasons. They knew that. 
They knew many other things. They knew this stream was inter- 
mittent and they planned to provide for that and there is a way to 
provide for it. The committee that you heard quoted said that they 
should get the water from the Colorado River. These people, as I 
say, are peace-loving people around here. We had no troubles here 
with the Navy allocating the water. We gave and we took and we 
had a very friendly time. We had a plan to settle this whole thing. 
We can get along with anybody without the intervention of Mr. 
Veeder. About the only people in the world that the Falbrook 
Public Utility District couldn’t make a deal with tomorrow are 
Vanech, Veeder, and Stalin. Thank you. 

Chairman Enere. Thank you very much, Mr. Roper. I might 
state that the condition and the manifest hardship upon thousands 
of small people, the people who can’t afford to hire lawyers, is one 
of the reasons, one of the major reasons why this subcommittee is here 
tosee what they can do about it. : 

The next witness is Mary Golden. Is Mary Golden here ? 


STATEMENT OF MARY GOLDEN 


Chairman Enate. I take it that it is Mrs. Golden ? 

Miss Gotpen. Miss Golden. 

Chairman Ener. Miss Golden, the memorandum I have says that 
you live a mile southeast of Fallbrook and own 214 acres and have 
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some avocados there as well as a residence. You depend upon the 
‘allbrook Public Utility District and you are a retired school teacher ? 

Miss Goupen. Yes. 

Chairman Eneve. And I see a list here of various churches, the 
Baptist, the Methodist, the Episcopal, the Assembly of God—the 
Adventists—do you represent all of them ? 

Mr. Rover. She can't belong to all of them. 

Chairman Ener. I beg your pardon. I thought maybe you were 
representing all these churches. 

Miss Golden, we would be glad to hear your story about this suit. 

Miss Gotpen. Well, coming after Sam Roper is an anticlimax for 
you, but our case is like a good many of the humbler, smaller ranchers 
here, that is, ranches with a small ‘ac reage. We bought our land in 
1937 and it was just a hilltop covered with cactus and sagebrush, and 
we started from scratch and worked it. We went in there when we 
didn’t know anything about that work, but we developed it into a very 
nice place. 

Chairman Ener. You refer to“we.” IT notice here 

Miss Gotpen. That is another friend who is right here. 

Chairman Ene.e. Charlotta Root? You are speaking for both 
of you? 

Miss Gotpen. Yes. And of course we had water trouble all along. 
We still have, but it is more and bigger now, though we get along 

Chairman Eneie. What kind of a water supply do you have ? 

Miss Gotpen. We belong to the utility district. 

Chairman Eneir. What you do is to have the district provide the 
water. 

Miss Gotpen. Yes. We couldn’t have developed this farm, this 
ranch, if we would have had to sink a well, because we couldn’t afford 
it. We put all our savings into it as it was. 

Chairman Enere. And it boils down to this, doesn’t it? If the 
public utility loses its water, you lose your ranch ? 

Miss Goutpen. Yes; we lose too. But it hurts me plenty, here we 
are, encouraged to develop land, and then we get the subpena slapped 
at us. I don’t know why my voice is going like this. It doesn’t 
usually. 

Chairman Eneie. Well, don’t worry about it. 

Miss Go.tpen. Here we are, all these little ranches and we have 
small homes, but we haven’t unlimited means. 

Chairman Eneir. Have you hired an attorney ? 

Miss Gotpen. No; I haven't. 

Chairman Encir. Have you been served with one of these pieces 
of paper? 

Miss GoipeNn. I was served twice. I was served as an individual 
and I was served as a member of the board of trustees of the school, 
so we got it twice and we answered, but here we are with small means 
and the Government has unlimited means that we have paid for with 
our taxes. I think it is a vicious circle, myself. 

Chairman Enoie. Any questions / 

Mr. Poutson. Miss Golden, when you were teaching school did you 
not teach your children that our Government was a fair and just 
Government / 

Miss Gotpen. Very, very much so, because I believed it myself. 

Mr. Poutson. You believed it yourself ? 
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Miss Gonpen. You bet. 

Mr. Poutson. And this is certainly not an example of that which 
you had faith in, and which your taught your children / 

Miss Gotpen. No, not when we were served. We had heard about 
it, but we couldn’t believe it because it was ridiculous to think of 
such a thing. 

Mr. Pountson. And as the chairman said, you women have given 
your lives to helping the children whom you have taught, but you 
have put all of your earnings into this home of yours? 

Miss Goupen. Yes. 

Mr. Poutson. And if they are successful in the lawsuit, because they 
have these thousands of attorneys on our tax rolls, which we are all 
supporting, if they defeat you in this water suit, and one of the rea- 
sons may be because you haven't the means to fight them over the 
years, then you will be back—— 

Miss Gotpen. Where we were. 

Mr. Poutson. You will be back on the rolls of the rest of the coun 
try because of the fact that you have no home / 

Miss Goutpen. Yes. 

Mr. Pountson. That is the vicious circle. 

Miss Goutpen. The only thing is we should live so long to finish that 
sult. 

Mr. Yorry. Miss Golden, why haven't you hired a lawyer! You 
know that you will have to answer. 

Miss Gotpen. Well, 1 will tell you, we are in the utility district. 

Mr. Yorry. I see. 

Miss Gotpen. And we thought, all together, that we could take care 
of it. IL suppose if it had not been so, that we would have. 

Mr. Yorry. Well, 1 am sure the utility district is looking out for 
your interests. 

Miss GotpEeN. Well, they are a good utility district. I can tell you 
that. 

Mr. Yorry. I will go down the line with you and tell you that, 
too. Could we ask Mr. Swing a question on that / 

Mr. Sartor. You say you have been served not only as an individ- 
ual but as a trustee of the local school district 

Miss GoLpI Ne Yes, of the high school. the Fallbrook Union High 
School. 

Mr. Saytor. And you trustees, who are doing nothing more than 
providing the members of this community—educating your chil- 
dren—providing them with the facilities which this community is 
best able to provide, are guilty of that heinous crime of stealing 
water ¢ 

Miss GoLpen. It sounds queer, doesn’t it / 

Mr. Saynor. You haven't noticed anything different between the 
boys and girls that went to your school and the boys that you have 
seen wearing the uniform down here at Camp Pendleton, have you? 

Miss Goitpen. No; they are just fine youngsters. 

Mr. Saytor. And it certainly seems strange, «s Mr. Poulson brought 
out, contrary to everything that you ever taught to your children, 
everything that you and the people in this community have been 
brought up to believe, that by trying to be good citizens and provide 
your community with the necessities of life to enable them to go out 
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and make their way, that the Government, which they have been 
supporting so vigorously, and which you have been advocating, and 
we have all been advocating all our lives, to suddenly come along and 
now accuse you of being a criminal ? | 

Miss Gotpen. Yes; that istrue. Again that is queer. 

Mr. Sartor. We never can tell how these things will go. 

Chairman Ener. Miss Golden, we hope that you will not lose 
confidence in the Government. There are five, at least, that are going 
to stick with you and help you out. [| Applause.| So you might 
find some justification for the things you taught those school kids 
for many years. It is nice to be here, and we appreciate your coming 
up and testifying. Thank you very much. 

Miss Gotpen. Well, I think it is fine that you folks are here. It 
is certainly wonderful for us. 

Chairman Ener. Mr. Yorty wants to ask’a question of Mr. Swing 
at this point. We will interrupt the procedure to do that, if our 
former colleague will yield for a question. 

Mr. Yorry. I thought, as a matter of safety, that I would ask this 
question because when it came up I made a note of it. I want to 
make sure that the answer would apply to all these people in the 
district. I did not want to see them misled into thinking they may 
not have to employ counsel, unless you are answering for all of them. 

Mr. Swine. No. Iam only retained by the Fallbrook Public Utility 
District to answer for the Fallbrook Public Utility District. I have 
told these people at public meetings that each and every one of them 
must, without fail. answer the Government charges or else subject 
themselves to the danger of having the Government enter a default. 
According to a letter I have seen which has been sent out by the De- 
partment of Justice they have until November 1 in which to do that. 
If they do not answer by November | they will t n be subject to 
having a default judgment entered against them which would enable 
the plaint iff to have the court issue any or all of the rehef pr ived for 
in the complaint. Each defendant has a separate state of physical 
facts which that person has to set up, as I understand this type of liti- 
cation, in order to have their claims recognized by the court and 
entered in the final decree. 

[ am sorry that anybody would be misled, because I think that it is 
the individual defendant’s responsibility. The Fallbrook Pubhie 
Utility District is doing everything it can to be helpful and Mr. Roper, 
as he testified, has had some printed forms which he has distributed, 
which were supposed to have been approved by some attorney. That, 
as least. will prevent the entry of a default. But they must, as I under- 
stand it, each one set up his own claim. as the complaint demands, 
that each defendant set up his individual claim on behalf of himself. 

Mr. Yorry. I have a note, Mr. Swing, that Miss Golden has signed 
one of these short forms. 

Mr. Swine. In propria personum. This, of course, will prevent a 
default, but it will have to be followed up by an amended answer in 
which they affirmatively set up what amount of water they claim and 
on what they base it. 

Chairman Enatr. This isa fair example of the unusual hardship to 
which this multitude of people have been subjected by this type of 
proceeding. 
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Mr. Swine. Yes, it is. As I said before, never in the history of liti- 
gation that I have ever read or have ever heard tell about, has there 
ever been anything like this. And the plaintiff is now proposing that 
all of these defendants be made not only adverse to the Government 
but adverse to each other. Well, if each person should then undertake 
to sue each other, and that. as T understand it, is Mr. Veeder’s idea 
of how to arrive at an adjudication so that each person would know 
just precisely what amount of water he was entitled to as against 
everybody else, then no single attorney could represent more than one 
single defendant, because every defendant being adverse to each other 
then one could not represent two conflicting claims. The result would 
be that instead of some 20 or 30 lawyers, as are presently in the case, 
there would, of necessity, according to ethics, have to be as many 
separate attorneys appearing for each separate defendant as there 
are defendants. And with this figure of 14,000 that has been men- 
tioned, should everybody be a party, there wouldn't be enough attor- 
heys in California ana we would have to Import some from Pennsyl- 
vania. 

Mr. Saynor. I might say, Mr. Swing, that the attorneys of Pennsyl- 
vania are busy with their own problems back there battling the De- 
partment of Justice, too. They don’t need to come out here. 

Chairman Eneue. Gentlemen, we have arrived at 10 o’clock. I 
observe that the memorandum here shows that each of those various 
churches, including the Methodist—I believe Mr. Roper answered for 
the Methodist—an answer must be made for each one of these chureh 
groups. Now we will recess at this time until 10 o’clock in the morn 
The subcommittee will stand in recess at this time. 
Adjournment at 10 p. m. until 10 a. m., August 14, 1951.) 


1) 


 - 
( 











SANTA MARGARITA WATER RIGHTS CONTROVERSY, 
CALIFORNIA 


TUESDAY, AUGUST 14, 1951 


House or RepreseNTATIVES, 
SPecIAL SUBCOMMITTEE ON [IRRIGATION AND RecLAMATION, 
OF THE COMMITTEE ON INTERIOR AND INSULAR AFPATRS, 
Fallbrook, Calif... Tuesday, Auqust 14, 1951. 
Chairman Ene6ie. The subcommittee will be in order. 
The first witness this morning will be Mr. Franz Sachse, of the 
Fallbrook Chamber of Commerce. Mr. Sachse. 


STATEMENT OF FRANZ SACHSE 


Mr. Franz Sacuse (Fallbrook Chamber of Commerce). Chan 
hah Engle, members of the committee. guests and friends of Fall 


brook, | have been asked by the chamber of cohimerce to try in Thy 


statement today to pick up ans loose ends tha Phen) 

vesterday’s festimony, and to again pont t to vou what w feel 
to be the basie and fundamental problems in this lit ration. 1 fore 
attempting to do this, I would like to imtrodu nivself to you al a 
so to speak, “qualify” myself as a witness. 

My parents bought land in Fallbrook in 1935.) From that date on 
my father and I were both interested in Fallbrook’s wale prol lems 
and did what we could to assist in solv ne them. I was the attorney 
for the old irrigation district i the proceedings that dissolved it 
and cre ated our present i blic ut lity district. and thereafter was 
active in Fallbrook’s efforts to obtain its first water right on the 
San Lu Rey River. After Nay separatl m from the service in 1946 
my wife and IT moved to Fallbrook and took over the family grove. 
I ‘ it elected | directo. of the pr bhi utility lists et m 1946, ana 


thereafter became its pres dent. ana erved in that cuapacitv 1 ntil | 
was recalled to active duty in the United States Air Force in Octobe 
of last year. IT am here today on 2 days’ leave from my station. 
My wife and | mate ow living from our Fallbrook erove. mha Mr. 
Savlor may he interested to know that it is one of the lara rgvroves 
of the district—35 acres. It is a good and productive grove, and an 
asset to this community. Our local tax bill last vear was just under 
81.300. About SO percent of our watet supply comes from the Fal] 
brook Publie Utility District pipes ¢ the balance from our own well, 
Our land lies wholly within the watershed of the San Luis Rey River. 
not the Santa Margarita, vet we are named as defendants in this law 
suit and my wife has been served with summons and complaint. 
Without the water supplied us by the Fallbrook Public Utility Dis 
trict our property would literally dry up and blow away, because 
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there is absolutely no possibility of operating it on the water produced 
from our own well. 

Mr. Engle yesterday opened this meeting by stating that he was 
primarily interested in two things: Whether or not this litigation 
was necessary, and whether or not the Federal Government was 
asserting rights over and above those that could be asserted by a 
private citizen in the same circumstances. I would like to take some 
of your time to speak specifically on those questions. 

First, I will state flatly that this lawsuit is absolutely unnecessary. 
Mr. Swing has reviewed for you the conferences that led up to our 
memorandum of understanding in 1949. That memorandum was com- 
plete; it was based on the best engineering data obtainable, and was in 
accord with the recommendations of the Bureau of Reclamation, the 
United States Corps of Engineers, and the State divisioi of water 
resources. It provided a sane and intelligent means of pooling the 
rights of the Navy and Fallbrook in the river: of supplementing 
those rights by further allocation of floodwaters from the State; 
and would have resulted in the utilization of all the waters of the 
river, plus a large flood-control factor, without the necessity of pro- 
tracted and expensive litigation. Had that memorandum been put 
into effect, the De Luz Dam would today be rising for the benefit not 
only of the Navy but of all of this area, as a joint project with Fall- 
brook bearing its just share of the cost of construction and operation. 
This would have been accomplished through a democratic process 
of discussion around a conference table, without the necessity of 
intervention by the courts. 

But we were not permitted to settle our differences in this fashion. 
Somewhere along the line after December 14, 1949, the Navy Depart- 
ment was told that it could not enter into this agreement. We were 
told, in effect, that we didn’t know what was good for us, and that 
some omnipotent individual in the Department of Justice would 
prescribe how we should run our affairs, even though his prescription 
was contrary to that of the Bureau of Reclamation, the United States 
Corps of Engineers, and the State division of water resources. 

I believe this sort of dictation is not only un-American but bad 
business as well. Every attorney knows that a bad settlement is 
better than a good lawsuit. Certainly every Congressman has enough 
controversy in his daily work without trying to drum up more. From 
the standpoint of the farmers and property owners here in this area 
every dollar spent in litigation, lobbying, or controversy is wasted, 
and we don’t like to be compelled to waste our dollars. 

I do not believe that it is a part of the job of the Justice Depart- 
ment to create lawsuits, particularly when no need for disagreement 
or controversy exists. We have more important things to do in 
America today than indulge in lawsuits for the fun of litigating. 

The second point I wish to make, and perhaps even more funda- 
mental, is to point out once more the threat that is implied to all 
of this country by this lawsuit. 

Following adjournment last night, Mr. Veeder repeatedly stated 
to citizens here that he was not asserting any rights over and above 
those acquired by the United States when it bought the Santa Mar- 
garita ranch from the O’Neills. I submit that this statement is un- 
true and can be demonstrated as such very easily. All we have to 
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do is consider the rights that could have been exercised by O'Neill, 
and compare them with the rights now asserted by Mr. Veeder. 

The O’Neills were riparians, and as such had a right to use the 
waters of the river on their riparian lands for proper riparian uses, 
They had no right to store floodwaters, such waters being the property 
of the State of California, and subject: to appropriation by any per- 
son who could put them to beneficial use. They had no right to use 
the waters on their nonriparian lands. If they became involved in 
litigation over these water rights they sued or were sued in the State 
courts and the case was decided by State law. 

What about Mr. Veeder’s claims? First, he sues in the Federal 
courts. Second, he asserts a riparian right to the waters of the stream 
for all of the uses of Camp Pendleton, yet many thousands of the 
troops stationed on that reservation are not located in the Santa 
Margarita basin and the land to which water will be provided by the 
Navy is not now and never was riparian to that river. Mr. O'Neill 
could not have diverted Santa Margarita water to buildings in the 
San Luis Rey watershed. He could not have used it to irrigate bean 
fields in the watershed of San Mateo Creek. The United States as- 
serts both of those rights, as I understand their complaint. 

But the greatest difference between the rights asserted by the Fed 
eral Government in this case and those which you or I or Jerome 
O'Neill could have asserted is this: Our western water law is based 
upon a doctrine of appropriation. For over 150 years we in the semi 
arid West have recognized the essential wisdom of putting our limited 
water resources to work. We have not permitted a mere property 
owner, because of his riparian situation, to monopolize our waters. 
We have always held that surplus waters, floodwaters, were public 
domain, to be allocated to him who can first and best put them to 
beneficial use. Since the settlement of the West we have irrigated our 
farms and groves, worked our mines and industries and generated our 
electric power on the basis of appropriative permits granted by the 
State. 

The Santa Margarita isa smallstream. [t is not a navigable stream 
by any stretch of the imagination. Surely its waters would have 
been allotted and adjudicated by the State except for the fact that 
Uncle Sam is today the owner of the Santa Margarita ranch. Bo 
cause of this fact he now proposes a dam, with some 200,000-o0dd 
acre-feet of storage, to trap the winter floods. He does not propose 
that the State consider the correctness or the wisdom of his decision 
or have anything to say about how it is put into effect or who will 
derive the benefits from the project. I do not believe that the Federal 
Government has ever before asserted a prior right to the surplus 
floodwaters of a purely intrastate stream. 

If the theory of this complaint should become the law of the land 
the whole concept of water law upon which we have developed the 
West will cease to exist. Literally thousands of irrigation projects, 
large and small throughout the West will have their water rights 
jeopardized. Let me emphasize again what Mr. Swing pointed out 
so clearly yesterday: the assertion of this right by the Federal Gov 
ernment does not end at the boundary of Camp Pendleton. It runs 
to the top of Palomar oe tin and the interior of Riverside C ounty. 
You heard yesterday from landowners 30 miles away who are being 
sued, 
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If the mere ownership of riparian land by the United States re- 
sults in a paramount sovereign right in the Federal Government to all 
the surplus waters of a stream, then I submit that there is no stream 
in the West to which the Government could not lay claim tomorrow, 

There is an Indian reservation on the San Luis Rey River to the 
south. Does the Federal ownership of that land permit the attack 
in Federal courts ot every water right above and below it Y There are 
several military installations on the San Joaquin River. Can their 
needs now be asserted to destroy the rights oranted by the State 100 
vears ago! If this is the law, gentlemen, you had better put every- 
thing else aside and change it, fast. 

One last word as to the hardship. Mr. Veeder has stated that the 
practical effect of this suit is that every defendant is in effect suing 
every other property owner. Multiply 14,000 by 14,000 and you 
will arrive at a figure of 3,960,000 lawsuits. Multiply this by $200 
each, a minimum attorney fee, and we have a figure of about $792,- 
G00,000—a fair-sized sum even to Congressmen used to astronomical 
budget figures. 

That is not all it has cost this area. Every landowner named as 
i defendant has suffered an immediate dlecline 1h} the value of his 
land—how many millions that may represent I couldn't guess. 

There remains the question of what can be done. First, there is 
the solution suggested by Mr. Swing: Let the Coneress follow the 
recommendation of other ceovernmental avencies, ©: the Bureau of 
Reclamation, the ¢ ‘orps of Engine rs and the Stete di ion of water 
resources and proceed with the construction of a multipr rpose dam 


on the river, for the benefit of all. And at the same time pro’ ide for 
the immediate emergency as well as future Poss ble emergencies by 


j 
‘ 


. ' z 1 ] 1 ° 
providing Colorado River water through the metropolitan aqueduct. 


Second anc most linportant, let the Congress clearly ana unequivo 
cally state that the intrastate waters of al State are subject to its 

f- : yg i on he Federal G hea 
exciusive Control, and that when the eqdera rmoverlil nit happens to 
he 1 lan Lov her or water user it - rights ive rv rr'e Ter Hh ad te) less 
than those of any private citizen of the State. In the last analysis, 


the United States lias alw iVs the protectiol of it power of eminent 
domain. | do hot believe we need also a low it the power of eCXPLro 
prration, 

May | thank Vol cventlemen 1h) behalf of il] of Fallbrook fo. Conn 
ine here. Surely vou must again have been impressecdl with the value 


and i portance of such meetings as this. ()| \ ously Fallbrook could 


1 


never have told its Story in Washington with the same effect that we 
can tell it here. We have you to thank for oly Ine us the opportunity. 
| Applause. | 

Chairman Eneie. Mr. Sa hse, that was a splendid summarization, 

Mr. Sacuse. Thank you, sir. 

Chairman Enetr. We very much appreciate it. Are there any 
questions 4 Mr. Poulson ¢ 

Mr. Poutson. I was very much interested in what vou stated, that 
Vou not only question the right of the takine of the riparian rights, 
but also the matter of this floodwater. Now that is an additional 
trespassing, according to your opinion, is it not 4 

Mr. Sacuse. Mr. Poulson, the law of California has always recog- 
nized winter floods as the public domain of the State subject to be 
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allocated by the division of water resources to him who can first trap 
them and put them to beneficial use. The mere ownership of land 
through which the flood may flow has never given the property owner 
that right. 

Mr. Pountson. You made a very fine statement. 

Mr. Yorry. Mr. Sachse, has the State ever authorized the DeLuz 
Dam ? 

Mr. Sacuse. The State has not. At an earlier date the Navy De- 
partment did file an application but that application is dead, and 
from things I have heard from the counsel for the Navy, the pres- 
ent counsel for the Navy, I think they are a little embarrassed that 
the application was ever filed. 

Mr. Yorry. Are you familiar with the salt water intrusion ? 

Mr. SACHSE. Only as a layman and by hearsay. ] wouldn’t want 
to express my opinion on it. 

Mr. Yorry. That is all. 

Chairman Eneie. Thank you very much, Mr. Sachse. 

Mr. Saytor. Mr. Sachse, I want to make this observation with 
regard to your comment about the number of lawyers. After I talked 
to Mr. Swing last night, when he was interrogated last, just as we 
were leaving, I had the thought as to where we might get them, and 
not from Pennsylvania. We could just vO down to the Justice De- 
partment and get all the excess law vers they have got down there and 
take them off the Federal payrolls and try to give them a decent job 
where they ean go out and make a living. | Applause. | 

Mr. Sachse, one other thing. Asa layman 1 would like to ask you 
this question. The complaint, as T understand it, alleges the immedi- 
ate need for this water at Camp Pendleton. Is that not correct ? 

Mr. Sacuse. That is my understanding, sir. 

Mr. Saynor. It is the theory of lawsuits, those which we have In own, 
that lawsuits always take time, and therefore the biggest lawsuit that 
has ever been started is going to take at least an unusual length of 
time, is that not correct ? 

Mr. Sacuse. Unquestionably. 

Mr. Sartor. Therefore, the statement itself must be untrue because 
if they need water that urgently why have they not taken what all 
of the Federal agencies agreed is the immediate solution to that prob- 
lem of getting water, and that is the metropolitan aqueduct which 
they say will take no more than 6 months ? 

Mr. Sacuse. I hope you will take that thought back to vour col- 
leagues, Mr. Savlor. I think you hit the nail right on the head. 

Mr. Yorry. Mr. Sachse, have vou seen this so-called short form 
that some of the people in this area are filing in the court ¢ 

Mr. Sacuse. T have. 

Mr. Yorry. Of course, I think it is obvious that what Mr. Swing 
said yesterday is correct, that this does not set up the rights of the 
various persons who are using it and it would be totally inadequate 
to protect their rights if this thing should ever vet to the point of 
going to trial. 

Mr. Sacusr. T think the only useful purpose it served, and that 
was a verv useful purpose, was to put these people who filed it bevond 
the possibility of an immediate default, but, beyond any doubt, an 
amended answer will have to be filer should this case go to issue. 
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Mr. Yorry. I think sometimes people don’t understand that when 
a lawyer undertakes to appear in an action on behalf of a client, and 
files their answer for them and signs it, that he is not in a position 
to simply get out of the suit, even though he might have to put in a 
year’s time in that suit, and for that reason it is impossible for him 
to take a small fee that might be the proper fee for just the filing 
of a formal answer, because he has to consider that he is in a lawsuit 
that may last 2 years and he cannot withdraw without the consent 
of the court, even though the client does not pay him. Of course, no 
lawyer can afford to put in 2 years free of charge, no matter how great 
the hardship is on his client, so the lawyers in the community have a 
very serious responsibility here and I] suppose, for that reason, it has 
created a problem with people who are unable to afford counsel and 
who have resorted to this short form. I think we would be making a 
mistake if we did not point out that if this lawsuit is permitted to go 
on, as the United States attorney would like to carry it on, all of 
these people are eventually Fong to have to file amended answers 
and when they do that it is going to have to be a more formal answer 
and they are Froing to have to have counsel and it is going to be 
expensive. The hardship has just been postponed unless we are able 
to stop this suit. 

Mr. Sacuse. That is absolutely correct. 

Chairman Eneie. Thank you again, Mr. Sachse. 

Now we will hear from Mr. Harry H. Smelser who, I think, will 
speak for the Odd Fellows. Is Mr. Smelser here? I understand this 
is Judge Smelser, although my notes do not indicate that. 


STATEMENT OF JUDGE HARRY H. SMELSER 


Chairman Encéir. Judge, we are glad to have you here. 

Judge Smevser. I am pleased to be here. 

Chairman Enaie. I take it you are representing the Odd Fellows? 

Judge SmMELSER. Yes, sir. 

Chairman Eneur. And I understand the Odd Fellows run one of 
Fallbrook’s oldest cemeteries ? 

Judge SmMEtser. Since about 1880. 

Chairman ENGL». And has this diligent attorney general’s office 
located somebody out there that ought to be served 2 

Judge SMELSER. Not as yet, but I understand they have located 
some who live in housing projects that don’t own property, anc they 
are serving them already. 

Chairman Ener. Have they served the cemetery as an association 
or as a district / 

Judge SMELSER. No. they are just serving the lodge. 

Chairman ENGL. Just serving the lodge because you use water 
in connection with your operations, ] suppose ¢ 

Judge Smetser. A very little water. 

Chairman Encie. You water some lawns? 

Judge Smetser. No, we don’t have any lawns. 

Chairman Eneur. In other words the lodge, as a fraternal organiza- 
tion, has been sued, is that right? 

Judge SMELSER. Yes. 

Chairman Enerr. And served ? 

Judge SmMetserR. Yes, sir. 
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Chairman Ener. Now, what water does the Odd Fellows Lodge 
use ¢ 

Judge Smevser. Oh, about, maybe, one or two hundred gallons a 
month in our hall, and that is all. 

Chairman Eneoie. Just drinking water / 

Judge Smecser. That is all. 

Mr. Sartor. They haven’t accused the dead of using any water, 
have they ¢ 

Judge Smetser. Not that I know of. 

Mr. SAYLOR. 1 don’t doubt, from what they are doing, that they 
will probably accuse even those who are dead of some crime under 
this process. 

Chairman Eneue. As I understand it, the lodge has been receiv 
ing water since 1880 ¢ 

Judge Smeuser. Yes, sir. 

Chairman Eneéie. And do you understand that the right of the 
lodge to use that water is being put in issue by this complaint ¢ 

Judge Smeuser. | would judge so. 

Chairman Eneve. And that you are required to defend it / 

Judge Smeuser. Yes, sir. 

Chairman Enéve. Just by using it for purely drinking purposes / 

Judge SmMeuser. Yes, sir. 

Chairman Eneie. Which has occurred since 1880. Have you gone 
to the expense and trouble of employ ing counsel / 

Judge SMELSER. Not as vet. We are wait Ing to see what the results 
will be due to the fact that the Federal judge has @viven us until the 
Ist of November to file an answer, without being in default. We are 
just holding up for the present, 

Chairman Eneure. You think that perhaps the attorney general’s 
office may have sense enough to dismiss this action as far as the Odd 
Fellows Lodge is concerned / 

Judge Smetser. Not only as to the Odd Fellows Lodge, but for all 
of Fallbrook. 

Chairman Eneie. Well, I hope so, but especially with reference te 
all of these very, very small users, such as is indicated in this instance 
Are there any further questions ¢ 

Mr. SAYLOR. Judge. ] would like to ask you, were any of the mem 
bers of the O'Neill family or the Vail family members of the Odd 
Fellows Lodge here in this community when they were involved in 
this lawsuit that we have heard referred to here ? 

Judge SMevser. No, sir, they never have been. 

Mr. Sayvor. And the Vail family, or the O'Neill family have never 
owned a plot of ground upon which the Odd Fellows have their home 
or their cemetery / 

Judge SMELSER. No, sir 

Mr. Saytor. And you were not a party in this suit in the State 
courts between the O'Neills and the Vails? 

Judge SMELSER. No, not directly. Mr. Vail came over | Was presi 
dent of the chamber of commerce at the time— and he informed me 
if we would keep quiet and keep out of the suit he would try and 
build a dam up above here and furnish us water by gravity. We 
accepted him at face valne. 

Mr. Saywor. That is all. Thank you. 

Chairman Enéie. Thank you very much, Judge. 
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Judge Smelser: I would like to ask one question, not for myself, but 

I have had a lot of people come to me and they say that this suit is 

simp ly a trial balloon and they have heard indirec tly- and I know it 

can be true—that the Government figures on buying a few acres down 

at New Orleans and taking over the Mississippi Valley. I just want to 
ee able to answer them truthfully. 

Mr. Sartor. Judge, if the theory of the Department of Justice in 
this ease is true, they can buy a couple of acres down in New Orleans 
and take the waters of the Mississippi, and the first thing you know 
they will be back buying a couple of acres down on the Susquehanna 
and it won't be surprising for them to go in and be claiming all of its 
waters in Pennsylvania. 

Chairman Enote. According to their theory, Judge—I think we 


] 
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might as well be frank about it—they could join all the millions of 
peo ple in the wate srshed of the great Mississip pl and all of its tribu- 
turies. They could have the whole United States in one colossal law 


suit. Now th: it 1s the consequence of this type of logic, and since you 
asked the « question that is the answer we give you. We think . though, 
hat demoe jon processes are capable of preventing the Nation being 


co) pletely emt rolled 1 in red t: ape and si At least if we can’t 
there is something wrong W = our parliamentary system under which 
we operate and we better start changing it. 


taki Smecser. If they start with that it will be worse than the 
H homb. 

Chairman Enere. Thank you, Judge. We appreciate your state 
ment. 

} Mrs. Wentworth here ? BK) idently hot 
Myr. Lawrence Lenfers. 


STATEMENT OF LAWRENCE LENFERS 


Chairman Enetr. You hold a patent sioned by Franklin D. Roose- 
velt; do you? 

Mr. Lenrers. Yes, si 

Chairman IENGLE. Do you have it with you? 

Mr. Lenrers. Yes, sir. 

Chairman ICNGLE. Would vou mind handing it tothe committee for 
its inspection ? 

Gentlemen of the committee, I have here before me patent Los 
Angeles No. 046987, being the United States of America and Law- 
rence A, Lenfers, particularly deseribing not by metes and bounds 
by sections, property contaming 633.55 acres, and I will read the 
eranting part of the mayer The patent bears the signature of 
Franklin D. Roosevelt by the recorder of the General Land Office. 


Know ye that there is therefore granted to you by the United on the tract 
of land above described, to have and to hold said tract of land with the ap 
purtenances thereof and to the said claimant and to his heirs nt assigns and 
to the heirs and assigns of said claimant forever. subject to any vested and 
acerued water rights for mining, agricultural, manufacturing, or other purposes, 
and rights to ditches and reservoirs used in connection with such water rights 
as niay be recognized and acknowledged by thé local customs, laws, and decisions 
of the courts. There is reserved from the land hereby granted a right-of-way 
thereon for ditches or canals constructed by the authority of the United States, 
excepting and reserving, however, to the United States all of the gold and other 
minerals in the land so entered and patented, together with the right of pro 
tection for mining and removing same pursuant to the provisions and limitations 
of the Act of December 29, 1916, Thirty-ninth Statute 
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This deed, if I can find the date—it bears the date of the 8th day 
of December 1936. I think that is a significant statement and em- 
phasizes the part of it referring to the acknowledgment of all local 
customs, laws, and decisions of the courts pertaining to water rights. 

Mr. Saytor. Mr. Chairman, is that properly enrolled and recorded? 

Chairman Enéie. It shows its recordation. It is rather thin here, 
and I suppose | could get it if I studied it long enough, but it was 
recorded in the county of Los Angeles. 

Mr. Lenfers, I assume from reading that patent that you figure 
local law controls with reference to water rights on your property 
and that you have the highest sort of acknowledgment from the 
President of the United States in your patent 

Mr. Lenrers. That is what I can’t understand: why the Govern 
ment of the United States will turn around and give you that and 
then, after having it and living there all your life, you turn around 
and find out you are being sued. Why are you being subpenaed in 
such a case after the Government gives you the rights for that? 

Chairman Encore, That is exactly what this committee is trying to 
find out. 

Mr. Lenrers. | know, on the other hand, they are always hollering 
about the charges for their water, but I heard a boy make a complaint 
last night that he was rationed in Camp Pendleton to 5 quarts of 
water a day. Now, it looks kind of bad for them to go to rationing 
water for the boys that have to go over to Korea to do their fighting 
and they turn around and feed and water their sheep. They water 
their golf courses and they water their flowers, but they turn around 
and ration that water which goes to the boys who go to Korea. They 
are rationed for their water. 

Mr. Poutson. Are these golf courses for the officers ? 

Mr. Lenrers. Well, I understand they are because the boys that 
go to Korea very seldom ever get on the golf courses over in Camp 
Pendleton. 

Mr. Sartor. Do you know whether or not the O’Neills ever had 
golf courses down there when they owned the ranch? 

Mr. Lenrers. The only golf course they ever had was 26,000 head 
of cattle. They never tried to raise a lot of flowers and all that stuff 
down there; and since it got to be a military camp, why, they are try- 
ing to take the agriculture away from the farmers. In other words, 
they are hollering about their salt forming, but they put so many wells 
down there it is just like if you pull the cork out of a sink: your water 
is gone. Whenever you pump the water out of the sink then the salt 
water is going to come back to its lowest level, because the level is 
lower than the ocean out there. That is the reason they are getting 
their salt water. I have developed lots of wells in this country, and 
I have heard of water so much that I have taken to fishing on the 
ocean, and there is a lot of water out there, and I don’t have to worry 
much about the water around here. 

Mr. Yorry. Mr. Lenfers, the State engineer has said that excessive 
pumping along the seaward margins of the Santa Margarita Valley 
has lowered the ground-water level below sea level and has reversed 
the seaward hydraulic gradient, resulting in intrusion of ocean water. 
Is that what you are talking about ? 

Mr. Lenrers. Yes. Whenever water is lowered in the inside lower 
than the ocean, it is bound to come back from the other direction. 
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Mr. Yorry. Well, you feel that the excessive pumping right down 
in Camp Pendleton, nearest the ocean, is what is causing the salt- 
water intrusion / 

Mr. Lenrers. Yes, sir. 

Mr. Yorry. But the complaint served on you accused you and 
everyone—— 

Mr. Lenrers. That I was doing it. 

Mr. Yortry (continuing). In the watershed of causing that salt- 
water intrusion / 

Mr. Lenrers. That is right. 

Mr. Yorry. Now, I was wondering—you said “golf courses.” Do 
you mean they have more than one golf course there / 

Mr. Lenrers. Well, I only know of one, and I know of them getting 
out at 4 and 5 o'clock in the morning and watering them down so 
they can have nice little grass to knock the golf ball around on while 
the other boys over there in the camp are hollering for a little more 
than a canteen of water. 

Mr. Yorry. Now, how bia a golf course is it 7 

Mr. Lenrers. Eighteen holes, ] understand. 

Mr. Yorry. What else are they using the water for down there? 

Mr. Lenrers. For flowers up and down the coast and for around 
4,000 head of sheep. If they come to figure—I am a kind of stock 
raiser myself—if they come to the figure of taking 3 to 5 gallons of 
water to water a sheep a day, if you have got 4,000 sheep over there, 
that will make you 16,000 gallons of water that goes to these sheep. 
Well, now, then, if they will take and give that 16,000 gallons of 
water to the boys in place of the quart, as I understand they are 
making it now, then they would take care of around 16,000 or 18,000 
boys with a gallon of water apiece. So, it would help out a little, 
because they give it to the sheep or to the flowers or to the golf course 
and places like that, and make the boys do without it. 

Mr. Yorry. If this ranch had remained in private hands, there 
never could have been the burden put on this stream that is being put 
on it by Camp Pendleton ? 

Mr. Lenrers. The cattle wouldn’t have used up the water as much 
as the flowers and the other stuff would. And I understand that the 
way that this here agricultural deal is that the Government is not in 
the agricultural business, and the money is not going into the Govern- 
ment Treasury, but it is going in to make more flowers and stuff like 
that for the Government farm. 

Mr. Yorry. On what are you basing that information ? 

Mr. Lenrers. On the information that has just been told around, 
where they say that this here is all going into the officers’ fund for this 
area, to have better times. 

Chairman Eneir. You mean the Navy officers out there are slushing 
around in the water while the boys who are going to have to get shot 
at over in Korea are begging for an extra canteen ¢ 

Mr. Lenrers. That is what one told me last night, in Fallbrook. 

Chairman Enetr. And then after they have the flowers and they 
raise their agricultural production, whatever they have there, that 
money goes back to create more golf courses and more flowers? 

Mr. Lenrers. It goes to the officers’ funds, and maybe they are 
buying a few quarts of Taylor or something like that. I don’t know. 
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Chairman Enéir. Your information on this subject matter is what 
you have heard from talking to some of the boys 4 

Mr. Lenrers. Yes, and | am pretty -well acquainted with lots of 
them. I was a trail blazer over there for Camp Pendleton, and I 
hauled the first load of stuff that went to the administration building. 
] know every foot ot it. | have run Corwin shovels ana Northwest 
shovels and drag lines for Cap 2, and rock crushers down in there, 
and | have had a couple of the boys that slip in there and kill duck on 
the pond that we have dredged out of rock and it has formed a little 
water hole and the ducks come in and then they take over. In fact, 
I cleaned some of them with hot water off mv shovel and then they 
take them down to the officers. ; 

Chairman Eno ir. Thank you very much, Mr. Lenfers. We appre- 
ciate your statement. [ Applause. ] 

The next witness is Mr. Harry Held. 


STATEMENT OF HARRY HELD 


Chairman Eneir. I am informed that you live about a mile and a 
half from the river on the De Luz Road ¢ 

Mr. Hewp. That is correct. 

Chairman Enotur. You have 12 acres of land? 

Mr. Hep. That is correct. 

Chairman Eneve. | understand that the Government, through the 
water facilities, has loaned you some money to pay up the Fallbrook 
Public Utility District, which, I assume, is on the water bill: is that 
right / 

Mr. Hep. Yes, sir. 

Chairman Eneie. Now, you mean that we have this rather odd 
inconsistency: the Government loaned you some money to pay the 
water bill to the Fallbrook Pubhe Utility District which is now being 
sued to take the water away / 

Mr. Hexp. Well, that is the way I thought when I went from one 
floor. after filing my complaint, up to the next floor and down the 
hall a few doors to see another part of the Government about a loan. 

Chairman Ene re. You thought maybe the gentleman got mixed 
up, and one hand of the Government didn't know what the other hand 
was doing / 

Mr. Herp. One hand was putting it in my pocket and the other 
was taking it out. 

Chairman Eneur. You are getting sued ? 

Mr. Hep. Yes, sir. They tried to serve my wife twice. When 
they come back looking for me, they wanted to give her another one. 

Chairman Enéie. From what I can observe, if there is anybody 
around who has not been sued, they should feel neglected ? 

Mr. Hep. I believe they should. 

Chairman Eneir. Are there any questions é 

Mr. SAYLOR. You were served, Mr. Held, by an Army officer ? 

Mr. Hetp. No, sir: I was served by a marshal. 

Mr. Sayvor. Now. Mr. Held, if the Government is successful in 
its suit and takes the water rights which you have away from that 
12 acres, you are going to take it out of your pocket a lot faster than 
you are putting it in? 
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Mr. Hexp. You are not joking there. 

Mr. Sayior. In other words, your land will be absolutely worthless ? 

Mr. Hevp. It will be absolutely worthless. 

Mr. Sartor. Unles you have this water / 

Mr. Herp. Unless I have this water. I am losing trees right now 
for lack of water, and unless I get it from the district I might as 
well throw up the sponge. 

Mr. Savior. Mr. Held, were you related to the O’Neills and the 
Vail family ? 

Mr. Heip. Not to my knowledge. 

Mr. Sartor. And were your predecessors in title to the land that 
you own related to the O’Neills or the Vails in any way ? 

Mr. Hep. No, sir. 

Mr. Saynor. And, as near as you know, the 12 acres of land which 
you have was never involved in any lawsuit respecting its water rights 
before this time? 

Mr. Henn. No, sir. 

Mr. Saywor. That is all. 

Mr. Hep. The old-timers I have talked to, they tell me that. 

Chairman Enete. Thank you very much, Mr. Held. We appreci- 
ate your testimony. |Applause. | 

I believe that Mr. Deuel, who represents the Farm Bureau, as at- 
torney for the Farm Bureau, is going to make a statement for Mr. 
R. C. Faulkner; is that right ? 

Mr. Dever. Mr. Faulkner is here. I have a statement in connection 
with his case that I do want to make. 

Chairman Enete. Mr. Faulkner, will you come forward, please, 
if you are here? 


STATEMENT OF R. C. FAULKNER 


Chairman Enevr. Your name is R. C. Faulkner, and you live a 


half a mile northeast on old 395? 

Mr. Favuixkner. That is right. 

Chairman Eneir. You have 10 acres of almonds, lemons, and 

Mr. Fautkner. Avocados and geese; a few lemons and a few or- 
anges, but mostly avocados. 

Chairman Eneir. What are these geese for ? 

Mr. Fautxner. Well, I keep them to keep the grove clean, the Ber- 
muda grass. 

Chairman Encir. You use them for lawn mowers ? 

Mr. FauLKNeER. Yes. 

Chairman Encie. You get water from the public utility district 
at Fallbrook ? 

Mr. Fautxner. Yes, sir. 

Chairman Eneir. Now, I understand that the Farm Bureau has 
filed some kind of a test case for you; is that right ? 

Mr. Fau.Kner. I believe so; yes. 

Chairman Eneir. Will you describe the general nature of it, and 
then we will have Mr. Deuel describe it more in detail ¢ 

Mr. Fauikner. Well, I have six wells, and only one of which 
produces enough water to pay for pumping, and these are adult wells, 
and here sometime ago I had to join the utility district. I had to 
hook up with the utility for water because the wells no longer—the 
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water level was going down—and they no longer produce enough 
water to take care of 10 acres. There was a time in the older days 
when the same well had water enough to water 40 acres, but the water 
level is down all over now, and there is no relief from wells. I have a 
good well site, and I have other well sites on the place, but it won't 
pay me to go down for the water because the water level is too low. 
There is no relief from wells; so we have to have this utility water. 

Chairman Eneie. Have you been made a member of the lawsuit in 
Fallbre 0k 4 

Mr. FauLKNer. Yes. 

Chairman Enere. You have joined up for the duration in this 
lawsuit, have you ¢ 

Mr. FauLKner. Yes. 

Chairman Eneie. You have been involuntarily drafted, I take it? 

Mr. Fautkner. Yes; and they have brought my wife i. 

Chairman Eneie. Your attorney has fixed that up for you? 

Mr. FauLKner. Yes. 

Chairman Enotes. Have you employed counsel ? 

Mr. Fautkner. Have I what? 

Chairman Eneite. Have you employed counsel, an attorney ? 

Mr. Fau.tKner. No; I have not. 

Chairman Enere. Have you used the short form of answer which 
has been proy ided here by Mr. Roper, I believe ? 

Mr. Fautxner. That is right, I have; yes. 

Chairman Enewr. Are there any questions? 

Mr. Yorty. Do you understand that if this lawsuit continues you 
will have to file an amended answer and have an attorney do it for 
you ¢ 

Mr. Favixner. Yes, sir. 

Mr. Yorry. Have you been told that? 

Mr. FauiKner. That will be taken care of. I understand that the 
Farm Bureau will coach me on anything that I need in that regard. 

Mr. Yorry. Well, I will tell you and everybody else who has filed 
these short forms that I wouldn’t rely on them. You have got too 
much at stake. You better be very certain, if this thing goes on, that 
you have the right kind of an answer on file. 

Mr. Saytor. Mr. Faulkner, when you say the Farm Bureau, you 
mean the United States Farm Bureau ? 

Mr. FautKner. Well, yes; this is the State farm. 

Mr. Sartor. The United States Farm Bureau of the Department of 
Agriculture is going to help you in this suit ¢ 

Mr. Fautkner. I think so; yes. They are going to help all of us 
having gone into this thing. That is what they are in business for. 
They take care of the interests of the farmers. 

Chairman Ener. Mr. Saylor, this is the California State Farm 
Bureau Federation, which is affiliated, I believe with the National 
Farm Bureau Federation which, as you know, is a national farmers’ 


organization. 

Mr. Sartor. I thought you were referring to the Farm Bureau 
when vou were referring to that, which is a part of the Department 
of Agriculture. 

Mr. Fauixner. No. 
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Mr. Sayitor. I wondered how foolish this thing could get if you 
were going to have a part of Uncle Sam out here helping you defend 
this suit against another department of Uncle Sam. 

Mr. Favtxner. No. This is just a farmers’ organization and 
association. 

Mr. Sartor. Now, Mr. Faulkner, are you related to the O’Neills 
or the Vails? 

Mr. Fauixner. No. 

Mr. Sayvor. The piece of ground that you own was never owned 
by either the O’Neills or the Vails 

Mr. Fauixner. No. 

Mr. Saytor. And as far as you know, from living in this com- 
munity and knowing about your property, it has never been involved 
in a lawsuit or affected in any way by the case which was decided here 
in the State courts between the O’Neills and the Vails regarding the 
water of the Santa Margarita River ? 

Mr. Favuixner. That is right. 

Chairman Enete. Any further questions? I thank you very much, 
Mr. Faulkner, and we will now hear from Mr. J. J. Deuel, who repre 
sents the California Farm Federation and I believe is its counsel. 


STATEMENT OF J. J. DEVEL 


Mr. J. J. Deven. (director, public utilities and water problems de- 
partments, California Farm Bureau Federation). No, Mr. Chairman, 
I want tocorrect that. Tamafarmer. The Farm Bureau in Califor- 
nia retains farmers to boss their legal department and their engineers 
and the balance of the staff because we want them to do the work 
the way farmers want them to work. 

Chairman Enaie. Now, let’s get this record straight. You are 
the boss of the lawyers? 

Mr. Devex. That is right. 

Chairman Ener. You are not a lawyer ? 

Mr. Deve. I am the director of the public utilities department 
and I am the director of the water problems department of the biggest 
farm organization in the State of California. 

Chairman Ener. Mr. Deuel,-I did not intend any disrespect to 
you when I introduced you as an attorney, but perhaps you have 
been associating with these lawyers so long that you sort of act like 
one and I misunderstood. But, with the appropriate apology, we 
are very glad to have you here and you may proceed. 

Mr. Deven. Thank you. I would like. first, Mr. Chairman, to make 
a statement in behalf of the California Farm Bureau Federation and 
then show our interest in the witness who has just preceded me, 
and what we are trying to do to help out in this case, and because of 
the questions recently asked I think TI better read the first page as 
well as the last, too. I did not intend to because this was just from 
the farm bureau. 

Mr. Chairman and members of the committee, my name is J. J. 
Deuel. I have owned and operated a farm in Kern County, Calif., 
ever since 1903. I have been director of the public utilities depart- 
ment of the California Farm Bureau Federation ever since the de- 
partment was formed in 1921, and the water problems department 
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since its organization 3 years ago. I am here representing the mem- 
bers of that organization generally, and particularly those members 
who are affected by the action in question, and we have about 200 
members in the Fallbrook district. 

For record purposes, the California Farm Bureau Federation is 
a nonprofit organization representing the voluntary association of 
county farm bureau organizations in 54 of the 58 counties of the 
State of California. These county farm bureaus have an aggregate 
voluntary membership on an annual renewal basis of over 60,000 
farm families. The farms operated by these families are big, little, 
and in between. The California Farm Bureau Federation was or- 
ganized and is maintained for the purpose, among other things, of 
representing, protecting, and advancing the social and economic in- 
terests of its members, their members and farmers generally in the 
State of California. The public utilities and water problems depart- 
ments, of which I am the director, are service departments maintained 
by the federation for the achievement of those objectives. 

The water problems department is specifically charged with the 
consideration and solution of problems arising in connection with the 
conservation, distribution, and use of water. 

In our judgment, this action entitled “United States of America, 
Plaintiff. Vv. Fallbrook Public Utility District et al.. De hi ndants.” 
constitutes one of the most serious threats owners of water rights in 
California have ever been confronted with and creates a problem of 
such magnitude as to justify intervention by the Congress on behalf 
of the multitude of citizens whose property rights have been placed 
in jeopardy by this action. 

Your efforts on behalf of the water users here are greatly appreciated 
and we sincerely hope that you will not abate them until the Depart- 
ment of Justice has amended its pleadings to correspond with the 
representations which it has made and the oral stipulation made in 
court by Special Assistant Veeder. In Federal court on May 9 Mr. 
Veeder made an oral stipulation corresponding to what the press 
indicates the Department of Justice has told this subcommmittee. 
However, he absolutely refused to amend his complaint to limit the 
Government’s claims in accordance with his stipulation, on the plea 
that the amendment would take too much time. This claim had no 
real foundation in fact because virtually all of the parties already 
served had counsel in court and service of additional defendants could 
easily have awaited amended complaint. 

This committee can appreciate the necessity of getting some hard 
and fast change in the pleadings when you realize that Mr. Veeder 
insisted to the court in San Diego that “paramount” and “correla- 
tive” were synonomous. Furthermore, attention is called to the fact 
that if all the Government claims is the water accorded it by the so- 
called Santa Margarita decision, it is gaining little by filing another 
lawsuit unless it claims that a lot of the upstream users are taking 
more than they are entitled to under the facts. However, there is 
no allegation in the complaint that any water user is exceeding his 
correlative right. 

The formal complaint filed in the United States district court in 
this case, and not the statements of representatives of the Department 
of Justice, is what counts legally and practically and every other way. 
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The complaint demands the water rights of a vast number of small 
farmers for national defense. It demands them on the basis of a 
paramount right of the Federal Government. It demands that the 
court enjoin these defendants from encroaching or infringing upon 

the rights of the United States of America. If the complaint means 

what it says, the United States Attorney General is attempting to 
seize private property of the defendants without payment of just 
compensation in defiance of the Constitution. 

The shotgun method adopted by the Department of Justice in this 
case is unjust and unreasonable and deserves the closest scrutiny and 
remedial action at the hands of this committee because it will require 
at least hundreds and possibly thousands of small landowners to 
spend their financial resources employing counsel and paying court 
and other costs of litigation to defend rights which were acquired 
many years ago under honest, recognized procedures. 

Failure of the United States to submit to the jurisdiction of State 
courts or administrative agencies of the State to determine the rights 
of the United States on a river system jeopardizes such State admin- 
istration. Because the United States by bringing an action as plain- 
tiff in a Federal court in effect substitutes that court for a State court 
and State control, which places an undue burden on defendants and 
when, as in this case, the claim is made on sovereign or paramount 
rights in the Federal Government the action is not only unfair but 
unjust and unreasonable. 

We sincerely appreciate the interest the committee has shown in 
this case and are hopeful that through your influence justice may be 
done. 

Mr. Chairman, when Mr. Able, one of my lawyers, whom I believe 
some of you at least know, returned from the hearing in San Diego 
and repeated to me what took place I was greatly concerned and asked 
the California Farm Bureau Federation directors to authorize me to 
spend the necessary money to hire an attorney because the California 
Farm Bureau Federation could not become a party to the suit as 
such. So we have undertaken to employ and to finance from the be- 
ginning to the end of this case, a lawyer to protect the rights of Mr. 
Faulkner, who appeared here before you. I was led to do that because 
I saw in this the same injustice that we have been confronted with 
by the same Justice Department on the river up in your neck of the 
woods, Mr. Chairman, and on the San Joaquin River, and now here, 
and this is the worst of the three. This one just went a little bit 
further, and when I saw a letter addressed to Mr. Faulkner by the 
Department of Justice, which I would like to have made a part of 
this record, if you please, advising him to go to the United States at- 
torney for his advice, I thought it was time that he might well be 
served by somebody who had the interest of the farmers of the whole 
State of California at heart. We have undertaken and we have filed 
an answer for Mr. Faulkner to meet the 20-day limit, which is not 
exactly the short form, Mr. Yorty, but it is short and will have to be 
amended because we did not have the necessary facts to file a com- 
plete answer at the time, but we are going all the way and the State 
farm bureau is going to furnish the money that is necessary to go just 
as far as Mr. Swing goes for the public utility district. 
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We know that this thing must be stopped. Now we hope that we 
won't have to do that. to the ultimate end, because we don’t think that 
is the answer. We think that Congress should find the answer. We 
believe that maybe our State levisla iture might have to help some in 
finding the answer, too, but whatever the outcome is, so far as Mr. 
Faulkner is concerned, he has the word of the California Farm Bureau 
Federation, authorized by its board of directors, that he has able 
counsel as long as this case is in the United States courts. 

Chairman Enevr. Without objection, the aye addressed to Mr. 
Faulkner, under date of July 13, 1951, signed by Mr. Tasdee. will 
be made a part of the record at the conclusion of the testimony given 
by Mr. Deuel. 

"Now, Mr. Deuel, I did want to call your attention te one thing. I 
noticed you say here that the Justice Department has said timé 
and again that they only expect to get what the Santa Margarita was 
entitled to under the decision. Now, I suspect, and you suggest here, 
that the pleadings should be so amended. I suspect that the Justice 
Department can make that statement in absolute good faith in view 
of their idea of what the Santa Margarita litigation means. I suspect 
that they mean, they believe, or at least they will contend, that this 
Santa Margarita litigation actually divided up the whole pie, that 
there isn’t anything left for anybody else and that two-thirds of it 
belongs to the Federal Government as the successor in interest to the 
Santa Margarita ranch. In short, the Federal Government may be 
taking a position here as to the legal interpretation of the Santa Mar 
garita judgment, which is wholly different than that which was 
thought to be the result of it by either of the parties who originally 
= ipated in it. 

I ask you, isn’t that a possibility ¢ 

Mr. Deven. That is right, and that is the reason that we thought 
it was so desirable that we would become counsel for one of the parties 
who had been sued and was served in this case. We don’t feel that 
we can represent more than one because, as Mr. Swing told you last 
night, we can’t represent people who might have different interests 
lateron. We have got one here. We don’t believe that the interpreta 
tion of the Department of Justice is the correct interpretation and we 
want to begin on the ground floor to be able to state what we think 
the proper interpretation of that situation is. 

Chairman Eneve. That is a sound position and the action taken 
by the farm bureau is certainly a very salutary one and one which, 
I am sure, will be applauded by all of your membership throughout 
the whole State. 

Do you have a question, Mr. Poulson ? 

Mr. Poutson. No. 

Mr. Yorry. Mr. Deuel, I want to comment on your statement that 
you want to go by what the pleadings 1 in the case say and not by what 
the re present: itives of the Government say orally when they are not 
bound and at other times like here, in court and out of court. Now, 
the complaint in this case, which has been served on all you good 
people here, the prayer of that complaint in paragraph 3 says or asks 
the court— 


that this court declare and determine that all of the rights of the United States 
of America and paramount and superior to those of the named defendants by 
virtue of the riparian character of the land above-mentioned, and the owner 
ship of them by the United States 
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Now it is obvious to everyone that that, and the ownership of them 
by the United States, carries more inferences than just what appear 
on the surface. If they are only trying to acquire the same rights, 
irrespective of the fact that the United States happens to own those 
rights, that wouldn’t make any difference, would it / 

Mr. Deven. That is right. 

Mr. Yorry. They would be the same rights? 

Mr. Deven. That is right. 

Mr. Yorry. But this paramount sovereign theory creeps in here 
even in phrases like that, and I am glad that you are not being de- 
ceived by statements made out of court. 

Now it goes on to say 

And by reason of its acquisition of the above-mentioned rights to the use of 
water and the application of those rights for military purposes. 

Now, the O’Neill people could never have put this water to military 
purposes, could they ? 

Mr. Deven. That is right. 

Mr. Yorry (reading). 

This court is likewise requested to declare as against the named defendants, 
that by reason of the nature of the rights of the United States and by reason of 
its application of those rights to a beneficial use, and the great need for water to 
meet the military demands above described, the United States is entitled to take, 
use and enjoy without interference by the defendants all of said water which it 
claims for the military needs above described, for agricultural purposes, and 
generally for the purposes which have been stated. 

Now it seems to me that you are absolutely right in contending that 
what they are asking there is certainly not what the O’Neill people 
would have been able to claim under the widest stretches of the 
imagination. 

Mr. Devew. There is no question about that. Unfortunately, we 
have had too many sad experiences in the promises of the word of 
these people in the past 4 or 5 years in other places, on the San Joaquin 
River more particularly speaking, and up in northern California, 
and we no longer care to take the word of one of these individuals 
who cannot bind the United States Government for anything that 
doesn’t appear in the pleadings in the court, because the court, and 
particularly on appeal, will be bound by the pleadings, and not by 
something that was said or what somebody might have said out of the 
court. 

Mr. Yorry. Now the court said, here on page 9 about amending the 
complaint, the court said 

It is also my understanding that the Government wishes to avoid, if possible, 
amending the complaint because of the resultant expense of serving many de- 
fendants already served and because of delay incident thereto. The court 
recognizes, aS I am sure that counsel ought to recognize, we are in a time of 
emergency. 

Now, to me, to try and hurry this lawsuit—it can be settled—but to 
try and hurry counsel for the defendants and to try and talk about 
saving the Government the expense of amending, if his complaint 
ought to be amended from a legal standpoint, is absolutely absurd 
when they have spent the sum already spent to bring all these people 
in court. 

Mr. Dever. That is the way the matter appealed to me when Mr. 
Able returned and made his report. He is one of the attorneys for 
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my department that I sent down there that day to take part in the 
proceedings. 

Mr. Yorry. I can guarantee you and your federation that some of 
us are going to take a great interest in the budget of the Department 
of Justice to find out where they get the money to finance lawsuits 
like this one. (Applause.) 

Mr. Dever. Mr. Chairman, I have a very short statement from the 
San Diego County Farm Bureau, which is the farm bureau to which 
these individuals belong, that I would like to present. 

Chairman Eneéie. Do you want to read it ? 

Mr. Devew. It is less than a page, and I will read it. I think it will 
be a little better. 

Chairman Eneir. You may proceed. 

Mr. Devex. This is to the Honorable Clair Engle, chairman, House 
Irrigation and Reclamation Subcommittee, Fallbrook, Calif. : 


DEAR CONGRESSMAN ENGLE: The attached copy of an official resolution repre- 
sents the viewpoint of the San Diego County Farm Bureau and the California 
Farm Bureau Federation. 

The San Diego Farm Bureau seriously protests the actions now being taken 
by the Justice Department for the following reasons : 

(1) It is a violation of the Constitution in that an attempt is being made to 
seize water rights without compensation 

(2) It apparently is a trend toward socialistic practices which destroys confi- 
dence in our Democartic form of Federal Government. 

(3) The statement made by the Justice Department that the suit is in the 
interest of national defense is a misstatement of facts. If national defense was 
involved, the citizens of California would be the first to rise in support of the 
problem. We have harbors, ports of embarkation and other defense establish- 
ments which vitally affect the security of the Nation. Certainly the confiscation 
of the water rights of private individuals is not in the interest of national 
defense or national unity. 

(4) The water problems of Camp Pendleton and the residents of the Santa 
Margarita River watershed have in the past and in the future can be solved by 
mutual agreement. This is not only the most effective way but the most demo- 
eratic way. That the Justice Department would ignore these agreements ¢learly 
indicates that their actions are not in the interest of solving Camp Pendleton’s 
water problems. 

(5) If the same amount of taxpayers’ money and the time and effort of our 
Federal representatives were devoted to a solving of the acute water problems 
in the entire Southern California area, which could very easily affect national 
defense and the Nation’s security, Camp Pendleton’s water requirement would 
he solved in a far better way. Involved in this solution for example is the Second 
sarrel. 

The San Diego County Farm Bureau, feeling that the suit is neither in the 
interest of national defense nor the common good respectfully asks your com- 
mittee to use its influence in seeing that the suit is abandoned or modified so as 
to only establish the legality of Camp Pendleton’s existing water rights. 

Respectfully yours, 
MILTON B. PARFET, 
Persident of San Diego County Farm Bureau. 


Attached to that, Mr. Engle, is the resolution passed by the organi- 
zation. 

Chairman Eneir. Thank you very much, Mr. Deuel. The letter 
submitted by the San Diego County Farm Bureau will, of course, be 
a part of the record, and following it, without objection, will appear 
the resolution passed by the same organization. 


RESOLUTION 


The following resolution was passed by the Fallbrook Farm Bureau Center, 
the San Diego County Farm Bureau, and the California Farm Bureau Federa- 
tion: 
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“Whereas the suit which has been filed by the United States against the 
Fallbrook Public Utility District, et al., Civil Code, Second Division, Part I, 
Title I, Section 658 and 660, is of vital interest to everyone owning land adjacent 
to or using water from the Santa Margarita River: and 

“Whereas the basis for the suit is of vital interest to every resident of the 
State of California; and 

“Whereas this suit attempts to cancel the riparian rights of the State of 
California guaranteed under the Constitution, and if successful, could adversely 
affect agriculture throughout the entire United States; and 

“Whereas a precedent would be established for furnishing water for Federal 
Government leased lands for agriculture in preference to privately owned 
agricultural lands; and 

“Whereas we feel the Federal Government should attempt to develop sources 
of water that do not abrogate State’s rights and those of agriculture, especially 
since agriculture is a vital part of the defense program: Therefore, be it 

“Resolved, (1) That the Fallbrook center of the San Diego County Farm 
Bureau go on record as protesting this action by the Federal Government ; 
(2) that the office of the San Diego County Farm Bureau be requested to endorse 
this resolution and forward to the California Farm Bureau Federation together 
with a request that it vigorously cooperate with the Attorney General in studying 
the action filed by the United States in the United States District Court for 
the Southern District of California, Southern Division, entitled ‘United States 
of America y. Fallbrook Public Utility District et al. (Civil file No. 1247, 
Civ.),’ to determine whether or not the rights and interests of the State of 
California are involved therein and, if he so finds, to take whatever action he 
may deem necessary or desirable to protect the rights and interests of the State 
and its citizens; be it further 

“Resolved, That the American Farm Bureau Federation be notified of the 
implications of this suit, so that proper action may be taken on a national level 
to protect the interests of Farm Bureau members and agriculture generally 
throughout the United States.” 

No, I am not sure whether everybody got a chance to question Mr. 
Deuel. 

Mr. Sayvor. Mr. Deuel, is your organization also going to take care 
of the case against Mrs. Faulkner ¢ 

Mr. Deve. Yes. 

Mr. Sartor. We don’t want to leave the Molly Pitchers out of this. 
Back East they made a great deal of Molly because she went along 
and fought alongside her husband. I am glad to see the wives going 
right along because Uncle Sam is taking them by force. 

Mr. Deve. We didn’t feel that we could get into any legal diffi- 
culty representing a man and his wife, that we might if we tried to 
represent different people. 

Mr. Yorry. Mr. Deuel, would you mind answering one more ques- 
tion? Ina memorandum I have here of August 2, 1949, to Admiral 
Manning, signed by Willis R. Dudley, of the Real Estate Division, 
Bureau of Yards and Docks, Navy Department, Mr. Dudley reports 
as follows about a conference. He says that— 
the Department of Justice representative made it very clear that as legal advisor 
to the Navy Department he was obliged to state that in his opinion the stipulated 
judgment apportioned all of the waters of the Santa Margarita River, both 
normal flow and flood waters between the Vail Co. and the Rancho Santa 
Margarita, and that the United States Government, as successor in interest to 
Rancho Santa Margarita, owned two-thirds of all such water and that any act 
or omission to the contrary was detrimental to the Government’s interests— 
and so forth. 

Now, did you ever hear of a water suit in this State, in your experi- 
ence, where two persons could sit down and stipulate to divide all of 
the waters in a stream as against all other people who weren’t even 
parties to the suit ¢ 
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Mr. Devet. I never heard of such a thing, and not only that, from 
my many years of experience in sitting in the office with these three 
attorneys which I have for my use, I am convinced that such a thing 
is utterly impossible. It can’t be done. 

Chairman Ener. Thank you very much, Mr. Deuel. We very 
much appreciate your statement. 

UNITED STATES DEPARTMENT OF JUSTICE, 
Washington, D. C., July 18, 1951. 
Mr. RAYMOND C, FAULKNER 
Fallbrook, Calif. 

Dear Str: This will refer to the action entitled “United States of America, 
Plaintiff, v. Fallbrook Public Utility District, et al., Defendants,” No. 1247 in the 
District Court of the United States for the Southern District of California, 
Southern Division. You have been served with a summons and complaint in 
the above-entitled action. 

An effort will be made by the United States of America to secure a ruling by 
the court upon the fundamental questions of law in certain selected cases, 
Under those circumstances proof of the rights of each of the respective parties 
will not be required until after that matter has been disposed of by the court 
If you are asserting rights to the use of water in the Santa Margarita River 
watershed it will be necessary for you to answer the complaint, although default 
judgments will not be sought at this time. 

If you have no claim to rights to the use of water in the Santa Margarita 
River watershed or if you wish additional information on the subject, the 
matter may be referred to Mrs. Betty Marshall Graydon, Assistant United States 
Attorney, 325 I Street, San Diego 1, Calif., Telephone F 09-4101, Mrs. Graydon, 
upon receipt of the question presented, will advise you in regard to a time for 
meeting and discussing the problems which you have 

Sincerely, 
ASSISTANT ATTORNEY GENERAL IN 
CHARGE OF LANDS DIVISION, 
By WILLIAM H. VEEDER, 


S pe cial Assistant to the Attorney General 


Chairman Encur. Is Ruth Lillie here? 
STATEMENT OF RUTH LILLIE 


Chairman INGLE. Mrs. Lillie, I observe here that you live ina Fed- 
eral housing project which is, presumably, supplied water by the Fall 
brook Pubhe Utility District; that you have no property and never 
have had any in this entire area. Now, do you understand that you 
are a member of this family which is being litigated here / 

Mrs. Litum. Well. I was served with a summons, like everyone else, 
and I own no property in the State of California. 

Chairman Eneve. The fact that you got a summons convinced you 
that probably you were in a lawsuit, is that it 

Mrs. Linu. I sure am. 

Chairman Enete. And you own no water and claim no water? 
You claim no property ? 

Mrs. Liturm. No. 

Chairman Eneir. Do you have any idea how you happened to come 
to the attention of the very diligent fellows in the Attorney Gen- 
eral’s office / 

Mrs. Linture. No, not unless I take baths in it and drink it. That is 
the only reason why I would know. 

Mr. Poutson. Mr. Chairman, I think that we better become con- 
scious of the fact that we are in danger of being subpenaed because 
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they have been putting water up here on the table for us to drink. 
[Applause.] 

Chairman Eneé.ie. At any rate, the point of the matter is that you 
are not a property owner and you have never been / 

Mrs. Lituie. No. 

Chairman Eneie. And except for the water which you use as a 
resident of this Federal Housing project you haven't trespassed at 
all ? 

Mrs. Linu. No. 

Chairman Eneve. Upon whatever claims may be made by the Fed- 
eral Government and Camp Pendleton, is that right / / 

Mrs. Latur. That is right. 

Chairman Eneie. Any other questions ? 

Mr. Sayvor. Mrs. Lillie, as near as you know the complaint that was 
served on you was identical in form to the complaint served on every- 
body else / 

Mrs. Linu. Yes. 

Mr. Sayuor. You have been accused of all these crimes of stealing 
water from the Marine Corps / 

Mrs. Linu. I sure don’t like it, either. 

Mr. Savior. And you are not related to the O’Neills or the Vails? 

Mrs. Liniie. No. 

Mr. Sartor. And your family is not related to them in any way 
that you know of, the O’Neills or the Vails? 

Mrs. Linture. I don’t think so. 

Mr. Savior. And you certainly were not a party to the suit that 
was filed here in the State court between the O’Neills and the Vails 

Mrs. Litiir. No. 

Mr. Pourtson. Have you legal counsel ¢ 

Mrs. Linu. I don’t think so. I will get one if I need it. 

Chairman Eneoie. Well, thank you very much, Mrs. Lillie. We are 
glad to have your testimony. 

Mr. Pourson. This makes it more ridiculous than ever. 

Mrs. Lituire. I think so too. 

Chairman Eneie. Is Mrs. Etta Hamilton in the audience? 


STATEMENT OF MRS. ETTA HAMILTON 


Chairman Enere. Mrs. Etta Hamilton, as I understand it, you 
live 2 miles east of Fallbrook and you have about 40 acres in general 
farming / 

Mrs. Hamitron. That is right. 

Chairman Enerr. You have been here about 20 years; is that 
right ¢ 

Mrs. Hamiuton. Twenty-two years. 

Chairman Ene ie. Now, have you been joined as a defendant or 
served as a defendant in this matter? 

Mrs. Hamirron. I have. 

Chairman Enerr. Will you explain to the committee what your 
water use and rights are, what brings you into this litigation ? 

Mrs. Hamirron. I have only 2 acres of the 40 in the Santa Marga- 
rita watershed. My supply of water for the rest of my ranch is from 
two wells, and of course, I am in the utility district. which T have 
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exercised as a sort of form of insurance against the depletion of my 
wells. That is why I suppose I am here. 

Chairman EncGie. How large or significant is the use on these 
acres‘ Is that irrigated by the Fallbrook district ¢ 

Mrs. Haminrron. No. There is nothing on these two acres which 
are immediately adjacent to the highest spot in our district. 

Chairman Ener. You have been served, I take it‘ 

Mrs. Hamivron. Yes, sir, of course. 

Chairman Enéie. You have employed counsel 

Mrs. Hamivron. I tried to employ counsel at Vista as our attorneys 
here are very busy, so I thought I was being very smart and I went 
down there to an attorney that I had been told was a very splendid 
man, but he refused to take my case so I used one of the forms, know- 
ing that I had until November to get counsel. 

Mr. Pouison. Now, as | understand it, you pump your water out of 
this area which is not in the Santa Margarita watershed / 

Mrs. Hamivron. That is right. 

Mr. Pourson. And after you pump this water out of another shed, 
which is up on the high point, then the water runs off on two acres and 
it might run over into the Santa Margarita watershed ¢ 

Mrs. Haminron. At the present time I am not pumping not even 
close to the 2 acres, 

Mr. Poutson. But, anyway, it could run over? 

Mrs. Hamivron. Yes. 

Mr. Poutson. So, in other words, that is running uphill. You 
see, they have introduced a new theory of law, and maybe they are 
wanting to introduce a new law of physics that water can run up- 
hill and therefore, because it runs uphill that you are guilty. 

Mrs. Hamintron. I am guilty of something. I don’t know what 
itis. I am trying to find out. 

Mr. Pourson. And therefore you have absolutely no use of water 
out of the Santa Margarita watershed ? 

Mrs. Hamirtron. Only the water that might be supplied by the 
utility district. 

Mr. Poutson. You have been sued as a member of the utility dis- 
trict, then? 

Mrs. Hamivron. Yes; perhaps I am. At this present time I am 
not even using that. I am not even hooked up. We put a big line 
through—gum tree, if you are familiar—one of our new lines, and 
at that time we had to have the meter moved and it wasn’t necessary 
for my planting, as it is very light at the present time, but knowing 
that if and when I needed additional water, then I could get it. I 
haven't even bothered having it hooked up, hoping that my little 
contribution might help in the conservation of our water to people 
that need it more. 

Mr. Povrson. In other words, they are suing you here even if you 
had it in your mind ? 

Mrs. Hamitton. That is right. 

Mr. Povutson. That you might use water? 

Mrs. Hamittron. That is right. 

Mr. Poutson. That is about as bad as the girl in the Federal hous- 
ing project. 

Mr. Sartor. Mrs. Hamilton, as near as you know are you related 
to the O’Neills or the Vails? 


~) 
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Mrs. Hamitron. I am afraid not. 

Mr. Sartor. And your land, your ranch, was not a part of the 
O'Neill or the Vail holdings? 

Mrs. Hamitton. No. 

Mr, Sayror. As near as you know you or your predecessors in title 
have never been involved in any water disputes with regard to your 
land ¢ 

Mrs. Hamiuron. That is right. 

Chairman Enerr. Thank you very much, Mrs. Hamilton. The 
committee will stand at recess for 5 minutes. 

(Short recess. ) 

Chairman Ener. The committee will be in order. The next wit- 
ness will be Mr. G. E. Arnold who represents, I believe—Mr. Arnold, 
will you announce the capacity in which you are appearing ¢ 

Mr. Arnotp. Yes, sir. My name is G. E. Arnold and I am chairman 
of the California section of the American Waterworks Association. 
1 also appear here on behalf of the irrigation district associations and 
the municipal utility district, with their consent and knowledge. 


STATEMENT OF G. E. ARNOLD 


Chairman Enete. You may proceed. 

Mr. Arnowp. I wish to bring to the attention of the committee the 
matter of domestic water. The discussion thus far has been largely 
in connection with agricultural or irrigation uses of water. Accord- 
ing to the State law of California the highest and best use to which 
water can be put is that of domestic consumption. The people who 
live here depend on the water supply of this area for domestic use, 
and that is the most important phase of water use in this area. In 
order to understand the water situation in this vicinity it is necessary 
to know something of the hydrology of this part of the country. 
We live in a semiarid region where rainfall is scarce. Occasionally 
we get a wet year which results in large runoff and refills the reser- 
voirs, but the majority of the years there is practically no runofl 
and we therefore must store water from one year to another in order 
to hawe water to tide us over these long dry periods. 

This area is currently in the tenth year of a prolonged drought 
evcle. Not since 1941 has there been a normal runoff in the streams on 
the west slope of San Diego County. That is the reason that water 
is so critical in this area at this time and it particularly points up 
the necessity of long-range planning and preparation in order to 
meet the requirements of the area as the years roll along and the 
population continues to increase. 

The American Waterworks Association is the representative of 
all of the water systems in the United States who serve water to 
people who live in the cities and urban communities. We represent 
about 85 percent of the total population of the country. Within 
San Diego County all of the water systems serving communities and 
areas of that type are members and are affiliated with the American 
Waterworks Association and our prime concern is that of domestic 
water. 

As has been pointed out to you here domestic water is essential to 
the people that live in this area. They have been using this water 
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over a period of many years and they must not be deprived of that 
water which is rightfully and justfully theirs. Thank you. 

Chairman Eneite. Thank you very much, Mr. Arnold. 

Mr. Saytor. Mr. Arnold, am I correct in that your understanding 
of this complaint is that if the Government is successful that even the 
individual property owners will be deprived of the use of any water 
for domestic consumption ¢ 

Mr. Arnoip. Those who depend upon the Santa Margarita River 
for domestic water will be deprived of that water, as 1 understand 
it, yes. 

Mr. Sayvor. And many of the people here have claimed the use 
for domestic purposes. Is that not the highest priority for use to 
which water can be put? 

Mr. Arnotp. That is correct. 

Mr. Saytor. And many of the people here have claimed the use 
of that water through their own families for periods of upward of 
a hundred years? 

Mr. Arnowp. That is correct: yes, sir. 

Chairman Encie. Are there any further questions? Thank you 
very much, Mr. Arnold. We appreciate your statement and your 
appearance here. [ Applause. ] 

Chairman Eneue. Mr. R. D. Elliott, of the Long Beach Harbor 
Commission, filed a brief yesterday, and I believe he desires to make 
a brief statement. 


STATEMENT OF R. D. ELLIOTT 


Mr. Exxiorr. I feel that I can contribute a little bit to this hearing 
because we have a little different approach to this problem. We prob- 
ably can throw a little light on what we believe is the actuating motive 
in this and a number of other Government actions having to do with 
the title to property. 

Long Beach Harbor has been interested in the Fallbrook water suit 
not only because of the hardship that is imposed on small-property 
owners here, but we believe that this suit was instituted—that it was 
not instituted to obtain more or cheaper water, but it was definitely 
instituted to extend and strengthen the theory of paramount rights 
on inland resources. 

This theory of paramount rights was first promulgated in 1947 in a 
Supreme Court decision. That Supreme Court held that the Federal 
Government holds paramount rights—and that is a bad word—para- 
mount rights in coastal submerged lands in California, and in the 
interest of national defense. Later Supreme Court decisions have 
held in a like manner bearing on coastal submerged lands of Texas 
and Louisiana. 

The California tideland decision, among other things, held—this 
is in the decision of the majority—it was a split decision of the court: 

The crucial question on the merits is not merely who owns the bare legal 
title to the lands under the marginal sea. The United States here asserts rights 
in two capacities transcending those of a mere property owner. 


Again it says: 


The State is not equipped in our constitutional system with the powers or the 
facilities for exercising the responsibilities which would be concomitant with 
the dominion which it seeks. 
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The general sense of it, as I get this part of the decision, is that 
the Federal Government has no right to defend any property unless it 
owns it. That is contrary to common sense and contrary to the entire 
history of our country. 

We would like to submit for the record a few exhibits here which 
I hope you will have the time to read. One of the exhibits, which I 
will label “A”, is entitled “Every State Has Submerged Lands.” 
Without objection I will submit it to your stenotypist. 

Chairman Eneéie. Just a minute. Let me look at it. Without ob 
jection the document submitted will be made a part of the file but not 
a part of the record. 

Mr. Exuiorr. I would like also to read from a statement which we 
prepared in connection with the ownership of the tidelands. 


From its inception the United States Government recognized that title to the 
tidelands belonged to the United States. Whenever the Government wished to 
construct installations on or over those lands it first acquired title to the land 
from the State concerned. For over 150 years the States have been granting 
title and other rights in these lands to municipalities, individuals, corporations 
or other business, educational, charitable and like entities. Over 50 decisions of 
the Supreme Court of the United States, and 244 decisions of Federal and State 
Courts, 31 rulings of Secretaries of the Interior and 49 opinions of Attorneys 
General, upheld the ownership of the various States to their tidelands 


I am taking it in this order because this appears to us to be a pro- 
gram of spending on the theory of paramount rights vested in the 
Federal Government. When it started in Long Beach, where the Su- 
preme Court held that the Federal Government held paramount rights 
to the submerged lands adjoining the city, within the city boundaries. 

In 1948 North Carolina was told by the United States Supreme 
Court that it could regulate fishing in its marginal seas only in absence 
of conflicting Federal claim. This was based on the Federal Govern- 
ment’s paramount power created in the California tidelands case. 

In 1950 Texas and Louisiana were told by the United States Su- 
preme Court that the Federal Government could take over their 
coastal submerged lands and resources again because of paramount 
power. 

In 1951 we come up to Fallbrook and over 600 farmers and ranchers 
in Fallbrook area of California are being sued for their water rights 
which the Federal Government says it can confiscate—I don’t like 
the word “condemn” —because it is confiscation—because, in the inter- 
est of national defense it has paramount powers. 

I would like to have the committee think of this as only one part 
of a great big picture here of confiscation by the Federal Govern- 
ment of things that it wants. We have the snowball and it is well 
started on its way. There is no logical point at which this snowball 
can be effectively stopped. It cannot only include oil under the ocean 
but it can include minerals under the soil. It apparently, as far as 
we can see here, can include fresh water. In fact, there is no logical 
point to which we can limit it. 

There is one other statement I would like to read. 

The tidelands problem is simply the problem of whether the Federal Govern 
ment can, without paying for them, take over operation from Washington and 
dispose of as it sees fit, all of the tidelands, whether or not heretofore developed 
by and at the expense of the State and cities who are grantees of the State, 
and private parties working under such grants. 
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So I feel that there is a responsibility upon your federation, and all 
agencies that are interested in the title of property are interested in 
the Fallbrook suit, in the tideland cases in Texas, Louisiana, and Cali- 
fornia, otherwise we are headed for a point where anything that is 
desirable in the way of real property is subject to confiscation by the 
Federal Government. 

One other approach I would like to make to this by way of chang- 
ing a little bit of emphasis. Present today is the special prosecutor, 
Mr. —— who [ have no doubt is a very cultured. ¢ ipable ventle- 
man, and a ve ry capab le attorney. He is taking the brunt of the 
rather pe - up feelings of the people who are here. We in Long Beach 
are hot quite so close to the situation. We are reg: arding him, and we 
are bound to regard him, merely as the tool, the mouthpiece of an 
all-powerful Attorney General’s office who is hoping to carry forward 
this program of confiscation and broadening its effect in the Fall- 
brook area. 

Chairman Eneie. Mr. Elliott, if you want to submit this informa- 
tion which _ als specifically with the tideland issue, we will be glad to 
have it as \ part of the clerk's file which will be included with this 
hearing. The hair didn’t want to put it in the transcript because the 
Chair wants to keep this transcript to moderate size and relating 
specifically to the particular problems which we are dealing with here 
so when people pick it up they will be on the Fallbrook issue and 
nothing else. As you know, we have about 10 million words on the 
tidelands in the records back there now, but for the purpose of clari 
fying and giving continuity to what you have had to say. if you want 
to submit this information it may be included with the file. 

Mr. Exxiorr. I would like to submit some more pieces of this, if I 
may. 

Chairman Eneie. Without objection that will be so ordered. 

(See exhibits A, B, C, and D, attached to file. ) 

Chairman EnGuie. Are there any questions / 

Mr. Yorry. Mr. Elliott, you hit on something that I have felt was 
very important in this case. It seems to me that this new theory of a 
sovereign right which transcends ownership is being extended inland 
on nonnavigable waters in this case, and it was the theory developed 
as the result of another California case, United States against Cali- 
fornia. I feel in his oral statement the representative of the Govern- 
_ment has backed down somewhat on that, and I believe it is the result 
of the publicity that the suit has received and the attention it is get- 
ting from people here and all over the United States, now. But as 
originally filed and as stated in this complaint, it certainly reads like 
the attempt of a sovereign to expropriate property without payment, 
and I was particularly concerned because the gentleman who drafted 
this complaint, in testifying before the Senate committee on April 
25, 1951, in answering a question used this phrase, “But the matter 
transcends the ownership.” That phrase struck me as indicating that 
he very well understands this new theory developed in the tidelands 
case, and might have intentionally included some of these phrases 
in this complaint which could very well, in spite of what he says, 
be construed as giving the United States some right that is superior 
to what they call the mere ownership by these people who depend 
on the water to make a living. I commend your board in Long Beach 
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for seeing the real underlying basis of this lawsuit and for taking the 
trouble to call it to the attention of other people. 

Mr. Exxiorr. We see a lot of that is taken out of the tideland deci- 
sion; a lot of the words. 

Chairman Enéuz. Thank you very much, Mr. Elliott. We ap- 
preciate your being here and appreciate the interest of the Long Beach 
Harbor Commission. I hope one of these days we have a chance to 
get over to that area and to take a closer look at your tideland problems. 
| Applause. | 

The State chamber of commerce is represented here by Mr. Charles 
H. Wilding, who is the head of their southern division, public rela- 
tions. He has submitted a statement for the record in which he says 
that the State chamber of commerce is desirous of supporting the 
efforts of the Fallbrook people to protect themselves against what 
appears to be a Federal encroachment on individual property rights. 
In addition he refers to the cooperation which the California delega- 
tion has had from Mr. C. J. S. Williamson, their Washington repre- 
sentative, and I am sure that those members of the California delega- 
tion here can testify to that. He concludes his statement by wishing 
to assure this body, as well as the Fallbrook interests, of the desire of 
the State chamber of commerce to be of all possible assistance in work- 
ing out a fair and equitable solution to the Santa Margarita water 
problem. 

The statement will be made a part of the record at this time. 


STATEMENT OF CHARLES H. WILDING 


My name is Charles H. Wilding. I am director of public relations for the 
southern California district of the California State Chamber of Commerce. 
I have been instructed by my organization to attend this hearing today to observe 
your proceedings because of our tremendous interest in this case. 

I do not have a formal statement to present but inasmuch as you have called 
upon me I should like to have you know that our organization always seeks to 
resist any infringement of the basic rights of California citizens. In this 
instance we are desirous of supporting efforts of the Fallbrook people to protect 
themselves against what appears to be a Federal encroachment on individual 
property rights. 

On June 22 Mr. C. J. S. Williamson, Washington representative of the State 
chamber, requested the Subcommittee No. 1 of the House Committee on the 
Judiciary studying this problem to give favorable consideration to the five- 
point program recommended to Attorney General Howard McGrath by the mem- 
bership of the California congressional delegation. 

We feel that the program suggested by the California delegation is a fair one 
and will prevent individual suits that will cost thousands of small property 
owners very heavy expense. Further, we agree most wholeheartedly with the 
California delegation that not only individual property rights, but also our 
State water rights, should be protected. 

We wish to assure this body, as well as the Fallbrook interests, of our desire to 
be of all possible assistance in working out a fair and equitable solution to the 
Santa Margarita water probiem. 


Chairman Encite. The next witness will be Mr. Arnold Klaus, the 
assistant manager of the San Diego Chamber of Commerce. 


STATEMENT OF ARNOLD KLAUS 


Mr. Kraus. Mr. Chairman, and gentlemen of the committee, it 
was very heartening to us to be asked to appear here in this session 
today because of the deep interest that the community, the urban com- 
munity of San Diego, has in the problem of this neighbor of ours. 
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Our interests in this case began when we first heard of these suits 
being filed against the people ‘of Fallbrook by the Federal Govern- 
ment. The economic area of San Diego is inter a in it not only be- 
cause they are friends and neighbors, but for years we have studied 
the water problems of this area. In appearing tress before you today, 
as a representative of the San Diego Chamber of Commerce, which 
I am, I am sure that I can only express the feelings of the economic 
interests of the West. the business interests, not only of the West but 
of the United States. 

In a carefully prepared statement which I have to enter into the 
record, I want to say that it includes the thinking of the United States 
Chamber of Commerce and some of its policy statements which | have 
in written form, and it also includes the thinking of the people not 
only of our urban area, but of our rural area. It is as follows: 


The citizens of this section, and of the State as a whole, deeply resent the 
proceedings instituted by the Attorney General in the case of the United States 
of America versus the Fallbrook Public Utility District et al. This resent- 
ment is against an action in eminent domain clothed in what the Attorney Gen- 
eral chooses to call a quiet title action. 

In the complaint filed in this suit, the United States Government alleges 
paramount rights in the Santa Margarita River because of its sovereignty, 
which exactly parallels the principle eununciated in the so-called Tidelands case. 

The people of this State are alarmed because in this action the Government 
is seeking to establish sovereign rights greater than those established in our 
California State courts at the time the Vail interests and the Rancho Santa 
Margarita’s rights were determined. Therefore, the rights which the Govern- 
ment is seeking to acquire in this condemnation action exceeds those which were 
held by the private land holders when the Government acquired this property. 

It is the belief of the citizens of this State that the exercise of sovereignty 
over equitable portions of the river flow of the State should be controlled by it 
according to State laws and our courts, and such powers of the State should not 
be abridged, modified or superseded by the Federal courts, laws, or agencies. 

Congress should recognize the interests and rights of the States and its peo- 
ple in water utilization, and control. It should preserve and protect to the fullest 
lawful extent established and potential uses for all purposes. It should limit 
the authorization and construction of improvements to those, the operation of 
which will be consistent with the fullest use of the waters of such rivers for 
purposes in the public interests. 

The Congress should not encroach upon water uses as established by the 
State. This principle should be applied by act of Congress to all, other than 
nonnavigation uses, such as domestic, municipal, agricultural. industrial, and 
reclamation uses of water in connection with all Federal projects. 

It should be of interest to the members of this committee to know that this 
great ranch, acquired by the Government in time of war for training purposes, 
has been taken from the tax rolls of our country just as have hundreds of 
thousands of other acres in this county: and that in Government ownership it 
pays no part of the cost of providing health, safety, fire and police protection, and 
the countless other services of local government which the personnel and rela- 
tives of this establishment enjoy; and it should further be of interest to you to 
know that while enjoying these services of local government, the military, not 
finding full utilization of the property for the purposes for which it was obtained, 
subleases hundreds of acres for the production of agricultural commodities, and 
thus the Government as a landlord to tenant farmers is in direct competition 
with the 10,000 citizens of the Fallbrook area from whom they propose to 
confiscate water, historically used by those in the Santa Margarita watershed. 

It is our prayer that this committee will return to Congress after hearing the 
plea of our neighbors, and attempt legislation to rectify the wrong that is being 
done by an administrative branch of the Federal Government which is ignoring 
the rights and laws of our State. 

And finally, we want to impress upon you that the additional water now being 
sought by the Government in this suit is for the use of share croppers working 
Government land who do not pay any San Diego County taxes and who compete 
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with the resident taxpaying farmers from whom the water is being taken, and 
not exclusively for the use of the military as set forth in the Governmnt’s com- 
plaint. 

It was heartening to be here yesterday and see these appeals. I 
could not help but be particularly impressed with that fine young 
eX-service man not resorting to GI loans, but by the work of himself 
and his wife acquiring a piece of property, and then when he was 
asked if he had changed his mind about this Federal Government 
of ours he comes up with “No.” What did he mean? He meant 
just like all the rest of the people in this room mean. We are the 
Government. It is a challenge to you men behind the desk here to 
go back in Washington to reinsure the faith of the people in this 
room that we are the Government. | Applause. | 

Mr. Swine. If the chairman will permit, I would like to add 
something about Mr. Arnold Klaus, and that is he is an ex-Service man 
who gave his services to his country during the Second World War. 

Chairman Encie. Thank you very much, former Congressman Phil 
Swing, and thank you, Mr. Klaus. I am sure that you spoke the 
feelings of this committee and of this audience in reference to the 
statements made yesterday. 

Now, one of the crucial interests in this matter is whether or 
not the true traditional concept of water rights throughout the 
western part of the United States is to be followed or whether or 
not some new concept is going to be taken over by the Federal Govern- 
ment. As I told you when this hearing started, those of us in Congress 
have always believed the control and disposition of water in the 
navigable streams of the West is subject to the jurisdiction of State 
law. We have always believed that. We think that the law still 
so provides. I am amazed to find that any other contention is being 
made. Because this committee, over a period of years, has tried to 
protect State sovereignty in the field of water rights, and water dis- 
tribution, especially in the 17 arid States of the West, this problem 
is one which is of vital concern to your State legislators. 

If a different concept of Federal jurisdiction on these streams 
is accepted and put into operation it very materially affects the 
attitude and the work of the State legislature. 

Our State legislature has recognized for a period of years the 
importance of the water problems of California establishing a joint 
water problems committee. We have been favored, and this com- 
mittee has, I want to assure you, been delighted to have sitting with 
us, not only the chairman of that joint water problems committee, but 
a considerable number—I think six altogether—of his committee, as 
well as other State legislators from the southern part of California. 

So at this time I would like to introduce Senator J. Howard 
Williams, chairman of the joint water problems committee of the State 
legislature who will certainly have something, I believe, to say and 
will, I am sure, be concerned with this problem along with congres- 
sional committees which have jurisdiction of it. 

Senator Williams, we appreciate the fact that you have come here 
to sit with this committee and your interest in this problem and we 
want to assure you that it is our desire to cooperate with the very im- 
portant committee of the State legislature of which you are the 
chairman. 
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Senator Witu1ams. Thank you very much, Mr. Chairman, and mem- 
bers of the congressional committee. The joint interim committee on 
water problems had this matter mentioned to them back during the 
session of the legislature just completed last June. It was mentioned 
to me by the author of a resolution forming the committee by As- 
semblyman Ralph Cloyd, who is the assemblyman here from San 
Diego County. Ralph, would you care to stand up so your people 
will know who you are. | Applause. | 

I might say, for the benefit of the people here in this district, that 
Assemblyman Cloyd is the vice chairman of this committee. I 
think it is also worth noting the fact that an invitation was received 
by me from your chamber of commerce here in Fallbrook and from 
your committee of the chamber of commerce, and I think they should 
be complimented on the fine presentation made here at this hearing. 
[ Applause. | 

1 might state for the benefit of the congressional committee that I 
am not related in any way to the Vails or the O’Neills. Nor to the Hat- 
fields or the Coys, either. 

When I first arrived here one gentleman told me that all this area 
needed was water, and contented people. I was reminded that that is 
all hell needs. But I would like to say to you people here today that 
it has always been my concept that the laws of California, as they 
deal with water, were enacted on the basis that the State controlled 
the water and it was rather astounding to me to hear the claim that 
possibly the United States controls the water of our State of Cali- 
fornia. 

Mr. Chairman, I would like to say on behalf of the water committee, 
and the people of this State, that we are very appreciative of you 
and your committee taking your time, and I am also happy to note that 
three members of your committee are Californians and one member 
is from our sister State of Nevada and that one member comes from 
the State of Pennsylvania, and I hope that he will convey back to 
his people the possibility, as he sees from this hearing, of what might 
happen to the water of his State, which I understand is very plentiful. 

This morning I was in the company of one of the members of this 
community, Mr. Anthony, and he took me over part of the area and 
particularly his ranch. With me was Mr. George Murphy, who sits 
over at my right here at the end of the table, who was loaned to the 
committee as legal counsel from the legislative counsel’s office in 
Sacramento. I am sure that Mr. Anthony’s problem is the same as the 
other people of this district. He started here with practically noth- 
ing and built a very fine ranch and raises excellent avocados, and what 
he wants is water and then he wants to be left alone. I think that 
is the feeling of a lot of these people. They pioneered this country 
and I was pleased yesterday to hear the testimony of so many people 
that had been connected with the soil for so many years gone by. I 
lived in San Diego in the years of 1907 to 1927 and I know some- 
thing about the county and the rural area of San Diego. It is rather 
surprising to me that in the course of serving so many people in regard 
to this lawsuit they did not happen to serve two or three tourists 
that came through the area at the same time. 
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But I can tell the committee and I am pleased to tell the committee, 
that the committee on water problems of your legislature is defi- 
nitely interested and we are happy to be here and sit in on this hearing 
and to hear this important testimony. I think proof of that state- 
ment is in the fact that 7 of the 10 members have sat in on most of 
the hearings yesterday and today and I can also assure the committee 
and the people of this State that we will cooperate fully with your 
congressional committee and with the Federal Congress and with all 
departments of our State and Federal Government involved, and I 
feel, too, that this is a question of State’s rights. I feel that unless 
this suit is stopped or modified in some manner that we will eventually 
get into the problem of where the people of this Nation will be ruled 
by men and not by laws. Then I think we will cease to be a nation of 
free men. Mr. Chairman, I appreciate this opportunity to speak to 
you. and I thank you. [{ Applause. | 

Chairman Ene ir. Senator Williams, we are glad to have you here 
and we appreciate your appearance and your statement. We have 
many mutual problems throughout California and we will be work- 
ing together, I assume, on those problems from almost, literally, the 
Oregon line to the Mexican border. I think there is not very much 
difference in our viewpoint in regard to how those water problems 
should be handled, notwithstanding that this is a Federal legislative 
committee and you represent a State legislative committee. 

Now there is one gentleman here I want to call to ask a question 
of, just one question, Mr. Lawrence M. Wright. Is Mr. Wright here ¢ 

Mr. Wright, I understand that you are the attorney for the Vail 
interests: is that correct ? 

Mr. Wrieut. One of the attorneys. That is correct. 

Chairman Ener. One of the attorneys for the Vail interests. Now, 
without trespassing at all on the confidential relationship which 
exists between you and your clients, I wonder if you would be willing 
to say whether or not you, as one of the attorneys for the Vail interests, 
have ever regarded the Santa Margarita judgment as wiping out all 
of the other rights on the river. 

Mr. Wricur. I have repeatedly stated that the judgment is binding 
only on those parties to the judgment and I don’t believe there has 
ever been any difference of opinion among the Vails in that respect. 

Chairman Enere. Thank you very much. That is a significant 
addition to this record. [ Applause. | 

Now, there is some tidying up, but before I do that, I want to ask 
our local assemblyman: Do you desire to make a statement at this 
time ? 

Mr. Croyp. Mr. Chairman and members of the committee, I know 
that you have been told many times that the people around Fallbrook 
and the Santa Margarita area appreciate your coming out here. I 
would like to also tell you that I appreciate your coming out here 
because I represent this district in the State assembly. The problems 
of the people in this district are my problems and I want to also 
thank Senator Williams for bringing the water problems committee 
down here and I think the testimony that has been presented here has 
impressed you people with the sincerity and the individual type of 
people who represent this type of people. My only sorrow is that I 
will no longer represent this district due to the reapportionment 
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and that you will have to elect a new assemblyman from this territory 
up here. But I am sure—— 

Chairman Enete. They will also have to elect a new Congressman, 
won't they ? 

Mr. CLoyep. That is right. But I am sure that the people will select 
the person that will represent us with the type of people that are rep- 
resented here today. It is a pleasure to be down here and listen to the 
testimony. 

Chairman Ener. Thank you very much, Assemblyman Cloyd. 

Now, as I said, there is some tidying up that we have to do here 
on the record. Mr. Swing read from several documents. I am won- 
dering, Mr. Swing, if we could get those documents, or excerpts from 
them, sufficient to indicate the general continuity of your thought ¢ 

Mr. Swine. I have made an appointment with your official reporter 
to sit down with him and take such extent of time as he wants and go 
through the documents to which I referred and he will copy them in 
whole or in part as the context of the testimony and the questions of 
the Members of Congress are desired. 

Chairman Ener. I think that we can trust the judgment of our 
former colleague, Mr. Swing, to get us a suflicient coverage of the 
context in the record to give clarity to the testimony, and in each in- 
stance to specify the source of the material. Without objection such 
additions as may be necessary to the record, from the matters referred 
to by Mr. Swing in his testimony, will be made a part of the record 
at the appropriate place. 

Now I am going to make a few comments with reference to what 
has been said here and I will ask each of my colleagues if they desire to 
review, briefly, at the close of this hearing, their thoughts. 

I would like to tell you that we have not called witnesses from any 
Federal agency because we did not see any sense in traveling 3,000 
miles to put on the witness stand people we can get a hold of within 
3 blocks from where we operate in Washington, and at a later time we 
intend to secure the appearances of proper representation from the 
Attorney General's office. I am not concerned too particularly with 
Mr. Veeder. I think perhaps we ought to start with the Attorney 
General and with the Secretary of the Navy. [ Applause. | 

Now this has been a remarkable hearing. I suspect that none of 
these legislators, and they are all legislators of experience, Mr. Baring 
and Mr. Yorty both served in their State legislatures, and Mr. Poul- 
son and I both served in the State legislature, and Mr. Saylor has been 
in Congress—this is his second term—I doubt if any of us have seen 
a hearing like this. It results from the fact that we have a lawsuit 
here which is remarkable, not only in size but absurdity. 

We had some conception of what was going on from what we had 
heard back in Washington, but they always say that one look is worth 
a thousand words, and this hearing here has been very, very revealing 
to me. 

You may wonder why a presumably responsible Federal agency 
would enter upon an enterprise of the sort that is in progress in 
this area. There are a great many things that perplex us in Gov- 
ernment. We have had some perplexing things happen in recent 
vears that there is no apparent, no reasonable answer to. You can’t 
understand why reasonable men would undertake any sort of a pro- 
ceedings such as this. 
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I think that you all should know that the Attorney General’s office 
operates under considerable hardship. The Attorney General's dep- 
uties and assistants and assistant deputies and deputy assistants are 
all underpaid. They don’t get enough money and as a consequence you 
have two kinds of lawyers working for the United States Attorney 
General’s office. You have what I call the professional derelict ; they 
are the worn-out, drunk-out, and drug-out. They seek haven in those 
jobs and they are not top-flight lawyers. If they were they wouldn’t 
be in the jobs they hold because they could go out and make, after 
their years of legal experience, at least 3 or 4 or perhaps 5 times as 
much money. Then you have the other class in the Attorney Gen- 
eral’s office. You have the bright young men who want to sharpen 
their professional claws w hile drawing a small sal: iry from Uncle Sam, 
and often they are men of real promise and ab lity, but since they 
haven’t had any experience their judgment is very, very poor indeed, 
They haven’t any sensibility at all to the terrific impact which the 
exercise of the massive power of the Federal Government can bring 
against the people of this community, people who are a real part of 
the Federal Government. 

Occasionally those young fellows will go in there, as I say, just 
to sharpen their professional claws while they learn the legal busi- 
ness in the hopes later of getting out and getting into something 
else. They get married and raise families and they find out they 
can’t get out for economic reasons and they are locked in by circum- 
stances which creates what I call professional frustration. ‘Then you 
get these legal sadists who want to swing a legal bullwhip over people 
to compensate for the personality losses under which they are suffer- 
ing. From that comes these kind of wholly unreasonable and incom- 
prehensible actions by Federal agencies. When you understand those 
things you understand why high Government officials turn Com- 
munist and why Government scientists turn Communist and professors 
of colleges turn Communist. It is a quirk in their minds and you get 
the same thing among lawyers who become frustrated and have to 
exercise their power in some way or other. We have to watch for 
that in Government and to corral it as best we can. 

Now I am not characterizing anybody in connection with this pro- 
cedure and I haven’t by anything I have said given any indication 
that 1 regarded anybody here, and especially the gentleman who 
has been regarded as the evil genius of this whole business, in either 
one category or the other. I am jus st saying that we do get those 
incomprehensible things which occur, and it is our job to take care 
of them as best we can. 

Now, when the executive branch of the Government, within the 
framework of law, abuses its discretion by an arbitrary and unreason- 
able exercise of power, there are only one or two ways that the people 
ean protect themselves. They can protect themselves by political 
action of one kind or another; call on their legislators, and try to 
exercise political power directly by calling upon the United States 
Attorney General, Mr. McGrath, to ask him to change the type of 
procedure that he is following. Mr. Yorty referred to another type 
where we go on the floor of the House and hack at the appropriations 
which hire these people who abuse the authority and the power which 
is vested under the law in the executive branch of the Government. 











SANTA MARGARITA WATER RIGHTS CONTROVERSY 123 


And then the other way, of course, is to change the framework of 
the law inside of which the executive branch is working, so it will no 
longer be possible for them to swing their bullwhips quite so wide 
and to strike as many people. 

These are the remedies that are open to people in Fallbrook, and 
I suggest that you use all of them. 

As far as this subcommittee is concerned, there are at least two 
things that we can do. 

The first is, that we intend to take care of what we have regarded as 
the traditional position of the Federal Government on these navigable 
streams, namely, to rewrite again and again and again into the law, 
if we have to, the proposition that the control and jurisdiction and 
distribution of water from these streams is subject to State law. I 
might say that I have used the words “navigable streams” because, 
if the Federal Government has any hold at all it has it on navigable 
streams under the commerce clause of the Constitution. It has no 
control whatever and no vestige of power or right over nonnavigable 
streams, as far as 1 know. 

In any event, as little as 3 weeks ago we thought we had reiterated 
State control of water, and I suppose we are going to have to go back 
and do it again, but we will do it again. Sothat is No. 1 that 1 expect 
to propose to this committee. 

No. 3 is that ] expect to make a proposal, in order to get a specific 
remedy for this area, that this subcommittee report to and recom- 
mend to our full Committee on Interior and Insular Affairs, that it 
report out legislation implementing the agreements which were ar- 
rived at after weeks and months of negotiation between these local 
people and all of the Federal agencies involved, and to which all of 
the Federal agencies directly involved agreed, Save and except, so 
far as I know, the Attorney General’s office. 

Mr. Powutson. Mr. Chairman, now Is the time to act. I so move 
that this committee go on record at this time. 

Mr. Sayuor. I second the motion. 

Chairman Enatr. My colleague is right up on the bit, I see. J 
hadn’t got this quite down into shape yet; I am explaining pre- 
cisely what T mean so that if the gentleman wants to move it he can 
do it now. What I was going to propose to the subcommittee is that 
when we file our report on this hearing to the full committee that 
we report and recommend that this agreement, which was reduced to 
writing and agreed to by everybody, be implemented by legislation, 
and I mean that we intend to include in that language which will 
protect the rights and the utilization of the waters for this area 
and limit the rights and utilization of the Federal Government. 
| Applause. | 

Chairman Eneir. My colleague has moved it and the gentleman 
from Pennsylvania has seconded. All in favor say “aye.” 

The subcommittee has voted unanimously on the motion. | \p 
plause. | 

I will ask Mr. Carr, the consulting engineer of our subcommittee. 
to get in touch with Mr. Phil Swing and other proper people here 
in the area so that he can get the form of those agreements and the 
proper form of recommended legislation. 
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Now, I didn’t intend to talk so long or get so much done. I should 
say I didn’t expect to get so much done so fast. The Chair recognizes 
Mr. Poulson. . 

Mr. Pounson. I think I have expressed my opinion throughout 
these hearings, but I can say one thing, that seeing and hearing is 
certainly believing. I had no idea, when I came to Fallbrook, of the 
extent to which this ridiculousness went. I never realized the depth 
that it went as far as the principles were involved. I think our chair- 
man very ably described these sadists. I heard and read, as all of you 
have, of what they call the attempts in proletarian countries to 
invoke their controls, and we need proper control. We have an 
example of it today when this lady testified that just because she lived 
ina Federal housing that she was subject to the suit, and she was also 
being subpenaed before the court ; and then the other lady who thought 
that maybe in the future she might use the water was also called into 
court just because she thought about it. So I think that after all, while 
this is rather humorous, it is really very serious. 

Chairman Ener. Now, Mr. Yorty. 

Mr. Yorry. Mr. Chairman, ladies anud gentlemen, I have very 
little to say now. I came here along with the other members of the 
committee to get the facts and, believe it or not, it is hard for a Con- 
gressman to get the facts from these Federal svencies in a matter of 
this kind when they are unwilling to disclose all of the transactions 
which have led up to their various decisions. 

[ asked the Navy a month ago for the draft to which Congressman 
Swing referred in his testimony, of the proposed draft of the bill. I 
asked them for a copy of the proposed memorandum of agreement, 
and up until this time I am still unable to get it, and this committee, 
I believe, would not get it short of a subpena and maybe not even 
then, if it were not in the possession of Mr. Swing. So you can see 
that even Congress is handicapped. We have small staffs and we 
have small facilities, all too small for the job that we are now called 
upon to do. I don’t want to make a summarization of the testimony 
here after listening to’what I considered the brilliant statement of 
our distinguished chairman, Mr. Engle. [Applause.] I agree with 
him that there is a great danger that our Government is getting away 
from the people. We have got to be on guard against it. 

As we transfer these transactions back to Washington in these 
complex bureaus, Government tends to get away from us and the people 
in these bureaus tend to identify themselves with some third charac 
ter called Uncle Sam, who is separate and apart from the people. 
They don’t seem to understand that the people all over the United 
States, right down to the grass roots, are the people that officials are 
supposed to be re presenti! v, and not some mythical, powel ful char 
acter who is separate from the people, a dictator and a tyrant ever 
them, and who possesses some sovereign power that transcends any 
power that the people may have. 

Now, I think I ean safely say that Congress is probably closer to 
the people than any other agency of Government. That is why we 
are out here. We are the agency coming to vou. We want to bring 
the Government right back down to where you can talk to us and we 
can get the facts. And perhaps with the facts our judgment in this 
matter will be better than the judgment of some of those in the 
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other agencies who have votten away from the people and who don’t 
really seem to fundamentally understand our form of government. 

I personally was very much impressed with the sermon by the 
Methodist minister who said that this might all be legal and still 
be immoral or not moral, as he put it. I think that is exactly right. 
It isn’t within the proper province of the Federal Government to 
go out and use legal technicalities to seize property or to acquire 
property or to exer sovereign dominion over properts of its citizens 
even though technically, in a legal sense, by a very careful construction 
of some of the past cdlecisions they night legally succeed, Still, when 
they come down to suing people who have relied on the good faith 
of their Government, relied on the judgment of Government officials, 
people who, in food faith, have tried to be 200d citizens, who have 
done nothir vy an ordinary citizen wouldn't do in the course of his 
lifetime, it just seems to me that even though they ay be able to 
win the lawsuit in the Federal court, still it is an immoral thi 7 TO 
do and it is wrong. | am sure that all members of this committee 
have indicated the feeling that even though the Government might 
make some pretention of legal correctness which. of course, as yel 
has not been sustained, nevertheless it is already apparent, without 
trying thie lawsuit. that their action is very immoral, sho ild hever 
have been started and certa nly hould be stopped at this point. 
i Applause. | 

The minister, in his next sermon, if he talks about people getting 
drunk might also Say that there are many Ways to get drunk and 
sometimes people get drunk lust with power, That is the sort of 
thing that worries me when I see it happen in Washington, when 
they et this power complex identified with Uncle 
very dangerous trend. 

Now the (sovernment at Washington is not entirely nl fault for 
this situation. In recent years people from all over the country have 
taken if upol themselves to run back to Washington for « vervthing 
they want and they seem to lose the ability to vo on and solve tl elr 
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own problems in their own way without asking for some kind of 
Federal finan ing to vet the Federal Government into their | roblems, 
then, afte) vetting them in. they wished they had fone on thei own 
way and had kept them out. Many of the projects with which we 
deal are eventually paid for in the area served anVWway —paid for by 
the people there, and so it Is only a matter of te biporary use of the 
Federal money, bul in taking that temporary use of the Federal money, 
and in going there and asking for it, you get the bureaucrats in 
Washington involved in vour affairs, even though vou pay off the 
entire cost of the project. You are never able to vet them out again, 
so the people, in the States. can reverse that trend somewhat by taking 
back to themselves the initiative in doing some of these things for 
themselves. Now you will recognize what I am saying applies some 
what to the situation here with the second barrel of your aqueduct. 
I am very sorry that as Californians we didn’t just gO ahead and do 
this thing ourselves and leave the Federal Government out of it. If 
we had done that we would have been better off. | Applause. | 
Chairman Ener. Mr. Saylor, the gentleman from Pennsylvania. 
Mr. Sayior. Mr. Engle, 1 want to say to you and the members of 
our committee, to our hosts here in Fallbrook, the citizens of Fall- 
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brook, that I sincerely appreciate the opportunity of being out here 
and participating in these hearings. I am going to go one step fur- 
ther than our chairman. When we get back to Washington I am 
going to get a brand new resolution—I am worried about the form, 
and [ am thinking about it right now, as to how I am going to prepare 
the wording to the Attorney General and all of the people that work 
for him, that this suit be withdrawn against all fourteen-thousand- 
odd defendants. [ Applause. ] 

Now, I don’t want to impose upon the lawyers out here, and I 
don’t want anybody to walk out of this hearing and say that there 
is a fellow from Pennsylvania that is practicing law out here, because 
that is not what I am doing. I could tell you, maybe, what the law 
was in Pennsylvania if Uncle Sam was not involved in it, but I sin- 
cerely believe that I am not far wrong when I tell you, the citizens, 
that if this suit is withdrawn that it will not be necessary for you 
to file any other suits to quiet the title to your land, and if this suit 
is withdrawn that you will then be able to continue just as good 
American citizens that you have been in the past. 

Now, I don’t know whether you folks from Fallbrook really appre- 
ciate what you are, because you are Americans. You are, as Mr. Yorty 
said, the Government, and if the Government gets away from any- 
body, the only people that it can get away from is you, and while it 
may seem a long time from election day to election day, the executive 
department and all the bureaucrats in Washington, and anywhere 
else, are awfully cognizant of John Q. Public on election day. While 
I may not like, and you may not like, some people that get elected 
to office, I am awfully well satisfied that if the American people will 
get out and vote and put into office what a majority of you want, and if 
they don’t do what they tell you they will do the next time they 
come up, be they Congressmen, be they assemblymen, be they Sena- 
tors, be they governors, be they Presidents, vote them out. That 
is your American privilege. [ Applause. ] 

Don’t forget that you are not living in the days of our ancestors 
when it was a long time from the east coast to the west coast. News 
is out here on the west coast at the same time that it is on the east 
coast. You know, over national hook-ups, the people who live in New 
York City and Maine hear the same voice at the same time that you 
hear it here in Fallbrook and on the west coast. This, I hope, is a 
means of awakening the people out here in the West, because to me 
it is just another example of what happens when the Government 
tends to get away from the people and they tend to put in positions 
of trust and power people who think they can plan your lives, your 
children’s lives and your community’s life better than you can, and 
as far as I am concerned, there has never been anybody in Washing- 
ton, there has never been anyone in these United States, that can 
plan any better for Fallbrook, Calif., than the citizens of Fallbrook. 
| Applause. | 

If they get away with this case it is just another little homeopathic 
dose, you may think, but don’t forget the homeopath gave it to you 
in small doses and the allopaths gave it in little heavier doses, but you 
got the same results. If they get through with this ‘you have just lost 
a little more of your rights. They have just taken a little more away 
to the Great White Father, that mythical man that Sam talked about, 
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because he does not exist. It is just you giving away part of your- 
selves, and when you give away part of yourselves, remember that the 
first thing you know you have given away everything, and then you 
have got yourselves, as they have got in England, a nice socialistic 
state, and don’t ever let anybody tell you different. The only difference 
between socialism and communism is just a little shade. They are 
both red, and one is a little redder than the other. I hope, as the re- 
sult of this hearing, that the people out here in southern California 
will realize that they are Americans and that they have a great interest 
in this country and that they will exercise those rights which you 
fought for and which your ancestors fought for, and when you people 
came out here, resurrected and saved this soil and carved out a little 
niche for yourselves, will just make it a better place so that when the 
day comes that you will pass on, and are ready to lay down, you will be 
able to look at your children and say, “My grandfather fought for 
something and gave it to me, and so did my dad, but I fought a little, 
too, and I have got something just a little better to hand on to you.” 
Thank you. {| Applause. | 

Chairman Enotes. Mr. Baring ¢ 

Mr. Barine. Mr. Chairman, I have been traveling for the better 
part of 2 weeks from the Shasta Dam down to Fallbrook, and I do 
want to remark about the wonderful hospitality of the California 
people. They have treated us wonderfully in every city we have 
stopped. 

I want to say in regard to the present meeting that my philosophy 
has always been one of State rights, and I have heard the word 
“immoral” used today in connection with the bureaucrats whom | 
don’t get along with. I think we ought to change that for the record 
because of the very meaning of the word “immoral” to “unmoral.” 

I have listened to testimony for 2 days. l haven't asked any ques- 
tions because I didn’t think it was hecessary. The great people of this 
city have given honest and sincere testimony and I have just listened 
with the oreatest of interest and I assure you all I am roing back to 
Washington and do my very best to alter this ease. Thank you very 
much. { Applause. | 

Chairman Ener. I would like to close this meeting by saving that 
this subcommittee appreciates the presentation that has been made 
here by the people of this area. The Fallbrook Chamber of Com- 
ynerce, the subcommittee on water litigation, the Fallbrook Utility 
District, and all those individuals who have come here to add their 
part to these proceedings have been helpful and instrumental toward 
solving the problem which you people face. 1 want to add that in 
adopting the motion which was adopted here we have just taken 
formal action which will be followed up later, vigorously. We intend 
to follow it up vigorously and in the event that it is necessary we 
may ask some representatives of this area to appear in support of the 
report this subcommittee will make to the full Committee on Interior 
and Insular Affairs, which has the power to take the action that has 
been suggested. 

Now, with that, and with thanks to all of you, it has been a great 
pleasure to be here and this subcommittee will now stand adjourned. 

(Following the hearings held August 13 and 14, at Fallbrook, 
Calif., relative to the Santa Margarita water rights controversy, 
the Honorable Clair Engle of California, Chairman of the Special 
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Subcommittee on Irrigation and Reclamation, submitted to Hon. 
John R. Murdock, Chairman of the Committee on Interior and Insular 
Affairs, the following report and recommendations: ) 


Report OF THE SpectaL SUBCOMMITTEE ON IRRIGATION AND RECLAMATION 


SEPTEMBER 18, 1951. 
Hon. Joun R. Murpock, 
Chairman Committee on Interior and Insular Affairs, 
House of Representatives, Washington 85. D. C. 

My Dear Mr. CHAIRMAN: This letter will serve as a report on the hearings 
of our Special Subcommittee on Irrigation and Reclamation, which held hear- 
ings at Fallbrook, San Diego County, Calif., on August 13 and 14 regarding 
the controversy between the local people and the lederal Government over the 
Waters of the Santa Margarita River. These hearings at Fallbrook were the 
last assignment of the special subcommittee which attended the Central Valley 
project celebrations and also conducted other inspection trips while in California 
as requested in your letter of July 19, 1951. ; 

Brief reports on other assignments of the subcommittee in the Central Valley 
of California and in Santa Barbara County will be covered separately. 

The subcommittee for the hearings at Fallbrook, San Diego County, Calif., 
consisted of the following members: 

Representative Clair Engle, chairman 
Representative Walter S. Baring 
Representative Samuel W. Yorty 
Representative Norris Poulson 
Representative John P. Saylor 

Representative Reva Beck Bosone was a member of the special subcommittee 
also, but she was unable to attend the hearings at Fallbrook. However, she 
uttended earlier meetings in the northern part of the State. 

Mr. James K. Carr, civil engineer and consultant on irrigation and reclama- 
tion for the committee, also participated in the hearings and served as clerk 
at Fallbrook for the special subcommittee. 

Qur colleague, Congressman Clinton D. McKinnon, was unable to be at the 
hearings in Fallbrook, which is located in his congressional district. He had to 
be in Washington, D. C., to appear before another congressional committee on 
he half of the people of his district to urge construction of the ‘second barrel” 
of the San Diego aqueduct, a water project that is extremely vital to the San 
Diego area. Mr. O. P. Heald read a statement from Congressman McKinnon in 
which he said: 

“I deeply regret my inability to be with you today for I have looked forward to 
a congressional hearing at Fallbrook for many weeks.” 





INTEREST OF STATE OFFICIALS 


The hearings were considered of such importance to the people of California 
that several inembers of the joint legislative committee on water problems of 
the State legislature were present and sat with us during the hearings. Also 
several local and metropolitan newspapers as well as the press associations and 
bureaus assigned special representatives to report the progress and outcome of 
the hearings. The members of the State legislature who were present in- 
cluded 

Senator J. Howard Williams, chairman, joint legislative committee on 
water problems 

Senator Ben Hulse 

Senator Nelson Dilworth 

Senator Hugh P. Donnelly 

Assemblyman Ralph R. Cloyed, vice chairman 

Assemblyman John B. Cooke 

Assemblyman Harold K. Levering 

Assemblyman William S. Grant 

Assemblyman Carley V. Porter 
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The hearings were begun at 2 p. m. on August 13 in the auditorium of the 
Fallbrook High School, and lasted until 10 p. m. on the 13th, except for a 2-hour 
break for supper. On August 14 the hearings were resumed at 10 a. m. and 
were concluded at 1 p.m. The 9 hours of hearings were equivalent to 444 days 
of hearings had they been held in the usual manner in Washington where we can 
conveniently take only 2 hours a day for hearings 

The manner in which arrangements for the hearings were made was out- 
standing and the local committee in charge deserves high praise for its assist- 
ance to the subcommittee. The steering committee for the local people consisted 
of a 

George F, Yackey 

ied Berg 

Raymond (Jim) Wayman 
George Roesch 

Carroll Huscher 

Many other local people too numerous to mention made an “all-out” effort to 
help the subcommittee conduct the hearings with all possible ease and speed. 
Local organizations also assisted, notably the women’s groups of the Methodist 
Church, the Catholic Church, and the Eastern Star. 

You will want a brief report, we are sure, on the interest shown in the hear- 
ings which you authorized. The large anditorium of the Falibrook High School 
was completely filled most of the time, and because even standing room was not 
available for everyone, loud speakers were set up on the outside of the building 
so that the people who could not get into the auditorium were able to listen to 
the proceedings. The crowds of people coming to Fallbrook were so large that 
emergency lunch and dining roonis were set up by local church and lodge groups 


INSPECTION OF AREA 


A short inspe tion tour of the area to see the difference between land with 
water and without water was sufficient to understand the “life or death atmos- 
phere” which pervaded the hearings so far as the local people were concerned 
We will not attempt to reiterate the testimony here, but you will be interested, 
we are sure, in the transcript of testimony which shows these small landowners 
were very pleased that a congressional subcommittee would come to California 
to hear their views. As the chairman said at the conclusion of the hearings, we 
feel that some inexperienced attorneys in the Justice Department do not fully 
realize the terrific impact that can be brought to bear when the Federal Govern- 
ment brings suit against an ordinary citizen. 


EXPLANATION OF COM MITTEE’S FUNCTION 


At the outset of the hearings the chairman made it clear that the function of 
the subcommittee was to learn first from the local people the position taken by 
the Federal Government with respect to their individual water rights and prob- 
lems, and, second, why it is necessary to serve some 14,000 people, or whatever 
the figure may be, to settle the water rights of the Santa Margurita River. 

At the beginning of the hearings I also made it clear that the committee did 
not intend to interfere in any way with the court proceedings. In this respect 
the chairman pointed out the constitutional separation of powers between the 
executive, legislative, and judicial departments of our Government He also 
mentioned, however, that the people had the constitutional right of petition 
when actions of the Government were unreasonable or burdensome. 

With that introduction the chairman explained that we would make recom- 
mendations to the Committee on Interior and Insular Affairs, and if the full 
committee agreed with the recommendations of the subcommittee, then these 
recommendations would be submitted to the executive departments He also 
explained that in the final analysis the Congress could take legislative action 
which would be binding on the executive department, No executive department 
witnesses were called because we wished to devote all the time possible to the 
hearing of the local witnesses, 
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LOCAL WITNESSES 


The subcommittee heard testimony from 29 witnesses, including 22 local land- 
owners. Approximately 15 other witnesses were scheduled to testify, but time 
did not permit them to be heard. The witnesses who testified were as follows: 


G. E. Arnold, San Diego Mrs. William Lattimer, Fallbrook 
Ek. L. Barbee, Fallbrook Lawrence Lenfers, Fallbrook 

H. H. Bergman, Fallbrook Ruth Lillie, Fallbrook 

Felix Carnsey, Fallbrook Ray Gird Peters, Fallbrook 

J.J. Deuel, Berkley Sam Roper, Fallbrook 

R. D. Elliott, Long Beach Franz R. Sachse, Fallbrook 

R. C. Faulkner, Fallbrook Judge Harry H. Smelser, Fallbrook 
Mary Golden, Fallbrook Phil D. Swing, San Diego 

Mrs. Etta Hamilton, Fallbrook Charles Stubblefield, Fallbrook 

Joe Hayes, Fallbrook Raymond Wayman, Fallbrook 

O. P. Heald, Fallbrook Victor B. Westfall, Sr., Fallbrook 
Harry Held, Fallbrook Charles H. Wilding, Fallbrook 
Evan Hewes, Imperial Valley Senator J. Howard Williams, Porterville 
Mrs. Mary Hubbard, Fallbrook George F. Yackey, Fallbrook 


Arnold Klause, San Diego 

The selection of witnesses by the local committee was done in such a way 
that our subcommittee obtained representative testimony in a short period of 
time. Introductory remarks were made by Mr. Raymond Wayman and Mr. O, 
P. Heald. Mr. Victor B. Westfall, Sr., a merchant and long-time resident of the 
area, outlined the Fallbrook area history for the members of the subcommittee. 
Mr. Evan Hewes, president of the Imperial irrigation district, spoke as a repre- 
sentative for all affected parties. The Fallbrook utility district was ably 
represented by Mr. George F. Yackey, chief engineer and general manager, and 
Mr. Phil D. Swing, attorney for the district. Mr. Swing’s testimony was of 
particular value to the subcommittee and I shall report further on it in sub- 
Sequent paragraphs. 

WATER USERS REPRESENTED 


Local landowners were called representing various categories substantially 
as outlined below : 

(a) Riparian owners on the Santa Margarita River. 

(b) People of the upper basin area. 

(c) Riparian owners using off-the-river wells with no other source of supply. 

(d@) Appropriators using water under permit. 

(e) Owners of patented land. 

(f) Users who have no other source than the Fallbrook publie utility district. 

(yg) Utility district landowners who depend entirely on well water. 

(h) Utility district landowner who can use district services but depends en- 
tirely on local ground water services. 

(i) “Shotgun” action people who were served although they own no land in 
the Santa Margarita watershed or who don’t own any land at all. 

(j) Owners who own land in the Santa Margarita River watershed but use 
water from the watershed of the San Luis Rey. 


Other witnesses were representing various organizations. Among these wit- 
nesses were Franz R. Sachse, former president of the Fallbrook utility district 
and former deputy director of public works for the State of California; J. J. 
Deuel, California Farm Bureau representative; and Arnold Klause, assistant 
manager of the San Diego Chamber of Commerce. 

It was a pleasure to also have the statements of Senator J. Howard Wiiliams, 
chairman, and Assemblyman Ralph R. Cloyed, vice chairman, of the State legis- 
lative committee on water problems. 


HISTORY OF NEGOTIATIONS 


We referred earlier to the testimony of Mr. Phil D. Swing, former Member of 
Congress and attorney for the Fallbrook public utility district. Mr. Swing’s 
testimony is especially valuable to the subcommittee because it documents the 
events that led up to the action of the Justice Department which precipitated 
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the present controversy over the waters of the Santa Margarita River. From 
Mr. Swing’s testimony the important documents and actions can be listed gen- 
erally as follows: 

1924: Fallbrook irrigation district (predecessor in interest of the Fallbrook 
public utility district} made a filing on waters in the Santa Margarita River. 

1933: Fallbrook public utility district installed a pump in the Santa Mar- 
garita River and began continuous use of water from the river. 

October 4, 1946: Fallbrook public utility district made application to divert 
214 cubic feet per second from Santa Margarita River. 

October 11, 1946: Fallbrook publie utility district filed application No. 11587 
for 10,000 acre-feet per annum from the Santa Margarita River (permit granted 
April 23, 1951). 

November 28, 1947: Fallbrook public utility district filed application No. 12178 
for 10,000 acre-feet per annum from the Rainbow River, tributary to the Santa 
Margarita River. 

November 28, 1947: Fallbrook public utility district filed application No, 12197 
for 10,000 acre-feet per annum from Sandia Creek, a tributary of the Santa 
Margarita River. 

February 18, 1948: State of California granted the application of the Fall- 
brook public utility district for the right to divert 2% cubic feet per second from 
the Santa Margarita River. 

June 30, 1948: United States Navy filed application No. 12576 for 165,000 
acre-feet per annum to be impounded behind the proposed DeLuz Dam from 
which a safe yield of 12,700 acre-feet per annum was expected. 

1948: (Negotiations were underway for a memorandum of understanding 
between the Fallbrook Public Utility District and the Departments of the Fed- 
eral Government that were involved when the Navy's application for hearing 
was noticed. Mr. Swing attended his first conference regarding negotiations on 
November 17, 1948). 

January 13, 1949: Assistant Secretary of the Interior William E. Warne in- 
formed Mr. Phil D. Swing by letter that some agreement on the project for the 
Santa Margarita River was expected momentarily. 

January 27, 1949: An all-day conference of interested parties was held which 
resulted in a tentative agreement and drafting of a resolution. 

January 31, 1949: The board of directors of the Fallbrook Publie Utility Dis- 
trict unanimously adopted the resolution which had been drafted to represent 
the consensus of the conference. 

March 1949: Fallbrook Publie Utility District entered a protest against Navy 
application No. 12576. 

March 15, 1949: Mr. Phil D. Swing received information in a personal letter 
indicating a bill had been drafted so the matter could be handled separately 
from the public works authorization. 

March 29, 1949: The Navy acknowledged the protest and said “the cooperation 
and interest of the Fallbrook Public Utility District in furthering the cause of 
the proposed multiple-purpose dam is appreciated, and it is sincerely hoped that 
the project will receive the early approval of Congress.” 

May 4, 1949: Mr. Phil D. Swing, representing the Fallbrook Publie Utility 
District, met with interested parties in Washington, D. C., to reach an agreement 
on the draft of the legislation. 

May 5, 1949: Mr. Swing and Congressman McKinnon met with Mr. Veeder and 
agreement was reached that the Fallbrook Publie Utility District would 
“secure from the Vail interests a written waiver and consent that the Government 
might deliver from the DeLuz Dam, and from their share of the water, 7.500 
acre-feet of water to Fallbrook and that Vail would never at any time claim that 
was a violation of the stipulated agreement.” 

May 6, 1949: Mr. Swing and Congressman McKinnon presented a form of 
waiver to the Justice Department representatives and were informed the Justice 
Department would consider it and inform Messrs. Swing and McKinnon shortly 
of the Department’s views. 

May 17, 1949, Mr. A. Devitt Vanech, representing the Justice Department, 
wrote a letter to Mr. Swing saying the matter had been discussed with the Navy 
Department and copies of the form of waiver had been forwarded to the Navy 
and Mr. Swing could expect to receive an acceptable form of Waiver about 
May 25, 1949. 
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June 9, 1949: Mr. A. Devitt Vanech, representing the Justice Department, 
informed Mr. Swing that “consideration has been given to the proposed com- 
munication [the form of waiver] and it appears adequate to cover the proposition 
discussed between representatives of your Department and representatives of 
this Department.” 

July 16, 1949; Congressman McKinnon informed Mr. Swing by telegram that 
the proposed form of waiver for Vail had been approved by the Justice Depart- 
ment in a letter of the Navy Department. 

August 2, 149: Memorandum to Admiral Manning by Willis R. Dudley re- 
garding a conference of July 29, 1949, which mentions for the first time. in Mr. 
Swing’s opinion, that the stipulated judgment between the O’Neills (Santa Mar- 
garita Rancho) and the Vails divided up all the water in the Santa Margarita 
River. (See transcript of testimony for details.) 

September 29, 1949: Congressman McKinnon reported that the objections 
raised with respect to the transmittal of the form of waiver for the Vails had 
been overcome and Mr. McKinnon said he would introduce the necessary legis- 
lation for the multiple-purpose project as soon as the Navy Department and 
‘nterior Department had approved the draft of it. 

December 12, 13, and 14, 1949: Conferences were held at Camp Pendleton and 
isa result a memorandum of understanding was drawn up by the representatives 
f the interested parties who were present. 

December 22, 1949: Memorandum of understanding was transmitted by Cap- 
ain Johnson to the Fallbrook Public Utility District 

January 9, 1950: The Fallbrook Public Utility District approved and executed 
the memorandum of understanding between the Department of the Navy, the 
Fallbrook Public Utility District, the Department of the Army, and the Depart- 
ment of the Interior. 

January 11, 1950: Executed documents were transmitted to Captain Johnson. 

January 24, 1950: Congressman McKinnon wired Mr. Swing that the “San 
Diego agreement scheduled to be signed without change by Admiral Jelley 
tomorrow.” 

March 20, 1950: Congressman McKinnon reported after several delays and 
inquiries 
“Agreement approved today by Chief of Naval Operations. Assistant Secretary 
must now approve and then Secretary Navy shouldn't be long.” 

March 27, 1950: Congressinan McKinnon informed Mr. Swing by letter: 

‘I feel sure we will have the San Diego agreement ratified by Secretary of Navy 
before week is out and the Secretary of the Interior is all set to go as soon as we 
get the document over from the Navy.” 

Mr. Swing’s testimony indicated that following March 27, 1950, there were 
no communications or written documents stating the memorandum of under- 
standing would not be approved by the Navy or the Justice Department until 
the complaint was filed on July 18, 1951, in the case of the United States of 
America vy. the Fallbrook Public Utility District et al. 


TWO BASIC QUESTIONS 


At the opening of the hearing, the Chairman stated two basic questions 
which he hoped the hearings would answer. 

The first was the reason and the necessity for a suit of this magnitude in- 
volving as it did between 10,000 and 14,000 defendants. Nothing which developed 
in the hearings indicated the necessity or any good reason for bringing a suit 
involving thousands of small defendants with trifling or nonexistent water 
claims. Ninety percent of the water in the Santa Margarita River is used by 
less than 10 percent of the users. Consequently, it would be possible to get 
a practical definition of the water rights on the river by suing the 10 percent 
using 90 percent of the water. Suing the thousands of small defendants as 
the Government has done in this instance may give a technical and encyclopedic 
definition of the water rights. But, such a definition is of no practical value 
for the reason that not more than 90 percent of the flow in the watershed can 
be controlled anyway. The losses in a stream from transpiration, evaporation, 
and casual and insignificant diversions ordinarily amount to more than 10 
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percent. Therefore, no useful purpose is served by securing a legal and encyclo- 
pedic definition of water rights down to the last bucketful. It can be concluded, 
then, that the legal theorists in the Attorney General's Office have unnecessarily 
put the Federal taxpayers to great expense and the local people to great provo- 
cation and legal expense for no practical reason whatever. 

The second question stated by the chairman at the commencement of the 
hearing is whether or not the Federal Government asserts some right or claim 
in its sovereign capacity which could not be asserted by a private holder of 
the same purchase documents. It appears from the testimony that the Govern- 
ment is standing on its purchase documents, plus the stipulated judgment be- 
tween the Vails and the O’Neills. The pleadings filed by the Government are 
subject to the interpretation that it asserts some claims in its sovereign capacity 
and for defense purposes, although this has been denied by the Government's 
attorneys. The Government apparently takes the position that the stipulated 
judgment between the Vails and the O'Neills divided the river and that the 
judgment was binding on everyone on the watershed even though other users 
on the river were not parties to the litigation. This is a novel legal theory, to 
Say the least, but it would seem to indicate that the Federal Government is not 
asserting a higher position than a private holder of the same purchase documents 
could assert. However, it might be well to point out that in the testimony before 
the judiciary subcommittee of the Hlouse, the representatives of the Attorney 
General's Office indicated that they would assert the Federal Government’s 
sovereignty against any claim of prescriptive use of water which might impair 
the Government's rights under its purchase documents. If this position is sus 
tained by the court, a Federal agency on any stream in California will to that 
extent become a preferential user of water with preferential rights not subject 
to impairment by prescriptive use of water by others 


NAVY MANEUVERS 


It is apparent from the testimony that the Navy does not come into the court 
of public opinion with entirely clean hands. The Navy had participated in the 
original negotiations with the Fallbrook Public Utility District, which culminated 
in the memorandum of understanding approved on December 14, 1949. From 
the negotiations it was apparent that the Navy was not only willing but anxious 
that the Army engineers, the Bureau of Reclamation, and the Fallbrook Public 
Utility District jointly undertake the necessary steps to build the reservoir con 
templated at the DeLuz site. It was obvious that the Navy saw no chance of build 
ing the project itself at that time, and hoped to gain by the sponsorship of the 
project by the Bureau of Reclamation, the Army engineers, and the Fallbrook 
Public Utility District. After the passage of the omnibus defense public works 
bill, which in effect authorized the Defense Department to build anything it 
wanted to provided the construction was connected with a defense installation, 
the situation was quite different. The Navy saw the chance to build the project 
itself and to exclusively own and operate it. Thereupon, the Navy took ad- 
vantage of the technical machinations of the legalists in the Attorney General's 
Office as a convenient method of escape from an agreement mutually and openly 
arrived at. This was nothing more or less than Federal interagency power politics 
in the raw. 


CONSTRUCTIVE APPROACH REQUIRED 


As we developed the testimony during the hearings it became apparent that 
not enough water could be available to meet all of the requirements of the 
Federal Government and the needs of the rapidly growing local area unless the 
floodwaters of the Santa Margarita River could be controlled and put to 
heneficial use. Therefore, we endeavored to take a constructive approach to the 
problem, bearing in mind that litigation over limited water supplies doesn’t make 
new water available. During the hearings we also kept in mind a major issue 
in the hearings which dealt with the right of the Federal Government to take 
water for its use without regard to the laws of the State which pertain to water 
rights 
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RECOM MENDATIONS 


Two major recommendations were made and unanimously approved by the 
subcommittee as a result of this approach to the problem. The recommendations 
to the Committee on Interior and Insular Affairs are as follows: 

(1) That the committee approve legislation implementing the memorandum 
of understanding, which was first approved by the Fallbrook utility district 
on December 14, 1949, and which had the approval of the local representatives 
of the Department of the Navy, Department of the Interior, and Department of 
the Army. This memorandum of understanding suggested a distribution of the 
waters that would be stored behind the DeLuz Dam, which is to be constructed 
on the Santa Margarita River by the Department of the Navy. Already funds 
have been appropriated to prepare plans and specifications for construction 
of the dam. These funds were authorized by title 2, section 201, and title 4, 
section 401, of the act of Congress of January 6, 1951 (title 1212, Public Law 
910). 

(2) The subcommittee recommends to the Interior and Insular Affairs Com- 
mittee that legislation be approved which will make it unmistakably clear that 
the control, jurisdiction, and distribution of water from the streams such as the 
Santa Margarita River are subject to State law and that the Federal Government 
has no control whatever and no vestige of power or right over the waters of these 
nonnavigable streams, 

The form of legislation necessary to accomplish these objectives can be de- 
veloped in the meeting of the Committee on Interior and Insular Affairs. We 
are informed that Representative Clinton D. McKinnon, who represents the 
area covered by the Fallbrook public utility district, is drafting legislation in 
consultation with the local people which he believes will carry out the recom- 
mendations of the subcommittee. We will bring a copy of this legislation to your 
attention as soon as it has been introduced. 

A copy of the memorandum of understanding between the Fallbrook utility 
district representatives and the local representatives of the Federal Government 
is attached, together with a letter of December 22, 1949, from Capt. C. R. John- 
son, United States Navy, to Mr. Franz R. Sachse, president of the Fallbrook 
public utility district. 

CLair ENGLE, Chairman. 
Water S. BARING. 
SAMUEL W. Yorry. 
Norris POULSON. 

JoHN IP, SAYLOR. 


PusLic WORKS OFFICE, 
ELEVENTH NAVAL DISTRICT, 
San Diego, Calif., December 22, 1949. 
Mr. FRANZ SACHSE, 
President, Fallbrook Public Utility District, 
Fallbrook, Calif. 

Dear Str: As a result of conferences held at Camp Joseph H. Pendleton and 
the district public works office on December 12, 13, and 14, 1949, in connection 
with the proposed DeLuz Canyon Dam on the Santa Margarita River, the en- 
closed memorandum of understanding was approved by all interested parties. 
Ten copies of the memorandum are forwarded herewith. 

It is requested that the Fallbrook public utility district signify by resolution 
that the memorandum of understanding is satisfactory and that 5 copies of 
the memorandum be executed and returned to this office, together with 5 certi- 
fied copies of the resolution authorizing the approval. The approved copies of 
the memorandum will be forwarded to the Navy Department in Washington for 
signature of the Navy Department and the other interests that are a party 
thereto. 

A copy of the proposed bill authorizing the construction of the dam is attached 
to the memorandum of understanding. It was suggested in the conferences that 
the portion of the bill providing that the Secretary of the Interior shall transfer 
to the Secretary of the Navy funds received by him from the operator be re- 
written in order to assure that funds so transferred will not revert to the mis- 
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cellaneous receipts of the Treasury, and will be available for expenses arising 
out of the operation of the reservoir. 
A copy of the memorandum of understanding has been delivered by hand to 
Mr. Phil D. Swing, attorney for the Fallbrook public utility district. 
Very truly yours, 
C. R. JOHNSON, 
Captain, CEC, USN, Public Works Officer 


MEMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT OF THE NAVY, 
THE FaLierooK Pusiic Utrinity District, DEPARTMENT OF THE ARMY, AND 
THE DEPARTMENT OF THE INTERIOR 


The parties named in the title of this memorandum all being conversant with 
the terms and provisions of the attached bill for an act to authorize the Seere- 
tary of the Navy to construct, maintain, and operate a dam and reservoir on the 
Santa Margarita River in the State of California and for other purposes, have 
reached the following understanding relating to the operation of said proposed 
dam and reservoir when authorized and construction thereof is completed: 

1. Best obtainable hydrologic data, which are accepted by the parties as the 
basis for this understanding show that a dam built at the DeLuz site to a height 
sufficient to create a reservoir of 188,000 acre-feet active conversation capacity 
will create a reservoir having a firm yield during its initial filling as indicated 
by the figures below : 


Active reser- 
voir content 
Mar. | 


Subsequent 
firm yield 


(acre-feet (acre-feet) 

| 0 3, 400 
44, 000 &, 000 

54. 000 9, OOO 

63, 000 9, 800 

74, 000 10, 800 

83, OOD 11, 600 

44, 000 12, 500 

9&8, 000 12, 800 

115, 000 14, 300 

139, 000 16, 300 
160, 000 18, O00 

176, 000 19, 300 

188, O00 20, 000 


Subsequent to the reservoir filling to 188,000 acre-feet, the firm annual yield is 
estimated to be 20,000 acre-feet at any stage of the reservoir. 

2. As between the naval reservations and the Fallbrook public utility district, 
division of the waters of the Santa Margarita River and of the DeLuz Reservoir 
shall conform to the following: 

(a) Until such time, immediately following construction of DeLuz Dam, as 
the reservoir attains an active content of 638,000 acre-feet, Naval Reservations 
will satisfy their basic requirements but not exceed a draft upon the reservoir 
of 8,000 acre-feet in any year except in the case of a national emergency involving 
mobilization; Fallbrook would satisfy its requirements to the extent possible 
without exceeding a draft upon the river or reservoir of 1,800 acre-feet. 

(b>) After the reservoir has attained an active content of 63,000 acre-feet and 
until an active content of 98,000 acre-feet has been attained, the Naval Reserva 
tions will satisfy their basic requirements but not exceed a draft upon the reservoir 
of 8,000 acre-feet in any year except in case of a national emergency involving 
mobilization: Fallbrook would divert from the river or reservoir the difference 
between the firm yield indicated in the table above, and the Naval Reservations 
8,000 acre-feet. 

(c) When an active reservoir content of 98,000 acre-feet is reached, the 12,800 
acre-feet yield of the reservoir will have been divided, following the rule of (b), 
8,000 acre-feet to the Naval Reservations except in case of a national emergency 
involving mobilization, 4,800 acre-feet ot Fallbrook. These quantities represent 
62.5 percent and 37.5 percent of the whole. Thereafter, and until the reservoir 
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fills, the firm yield of the reservoir as indicated by the table above shall be divided 
in that proportion. 

(d) After the reservoir fills, and except in the case of national emergency 
involving mobilization, the 20,000 acre-feet firm yield would be divided: 12,500 
acre-feet to the Naval Reservations, 7,500 acre-feet to Fallbrook. Water unused 
by either party after the reservoir fills initially would accrue to the credit of that 
purty. Credit to the United States and to Fallbrook shall net exceed 62.5 per 
cent and 37.5 percent respectively of that part of the conservation capacity that 
would be unoccupied if no credits existed to either party. When the reservoir 
refills to its full conservation capacity, namely, 188,000 acre-feet, all credits to 
either party shall become null and void. 

3. Water losses from DeLuz Reservoir, including but not limited to evaporation 
losses, Shall be charged against water in storage to the credit of the Naval Reser 
vations, Fallbrook Public Utility District, or both, and against that water which 
would be in DeLuz Reservoir if no credits to either party existed in the ratio 
that each segment of the reservoir content bears to the total content 

4. All claims of the Fallbrook Publie Utility District in and to rights to the 

use of waters from the Santa Margarita River will be transferred to the reservoir 
created by the proposed dam, and after it is in operation, be forever satisfied 
from the quantities of water accorded to that District pursuant to this memo- 
randum of understanding. 
» It is understood and agreed that the top 28,009 acre-feet of DeLuz Reservoir 
shall be used exclusively for the control of floods of the Santa Margarita River, 
under rules prescribed by the Secretary of the Army through the Chief of En 
gineers. 

6. In case the Secretary of the Interior shall, as provided in the proposed bill, 
transfer to the contracting body or bodies the operation of the works provided 
for in section 2 of the proposed bill, the Secretary of the Navy will make available 
to such body or bodies free and unrestricted access to those works as may be 
necessary for the proper operation of the works and facilities, subject only to the 
requirements of the national defense. 

7. It is understood that nothing contained in this memorandum of under 
standing is intended to affect the right, title, and interest of the United States of 
America to the right to the use of water from the Santa Margarita River, as 
provided for in the judgment entered in the case entitled: “Rancho Santa Mar- 
garita, a corporation v. N. R. Vail et al., No, 42850, in the Superior Court of the 
State of California, in the County of San Diego.” 

8. It is understood that the Department of the Navy will initiate a request of 
the Department of Justice that appropriate action by taken by the United States 
to protect the rights to the use of water as proposed in this memorandum of 
understanding whenever and wherever the same may be attacked 

9. It is understood that the Secretary of the Navy and the Secretary of the 
Interior will request the Attorney General of the United States to advise them of 
the best means to safeguard and protect the use of water by the United States as 
herein proposed and agains any encroachment thereof. 

10. It is understood that the provisions of this memorandum of understanding 
are subject to approval by the Department of the Navy, Fallbrook Public Utility 
District, Department of the Interior, and the Department of the Army, and that 
it shall not be effective unless approved by all of the parties. 


Department of the Navy. 


Fallbrook Public Utility District 


Department of the Army. 


Department of the Interior. 


(The following bill introduced by the Honorable Clinton D. Me- 
Kinnon, of California, would carry out the two recommendations of 
the special subcommittee, which are shown on page 154 of this 
hearing. ) 
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[H. R. 5368, Sed Cong., Ist sess. ] 

A BILL To authorize the Secretary of the Interior to construct, operat nd iint 

certain facilities to provide Water lor Irrigation ad domesti s tre the Sant 

Margarit River, California, and the joint utilization « it dum and reservoir l her 

waterwork facilities by the Department the Inter and the Department of the Nay 

nd for other purposes 

Be it enacted btu the Senate and House of R prese fart es Of the lnited States 
a! bwerica in Congress assombicd That the Secretary of the Interior, through 
the Bureau of eclamation acting pursuant » the ederal reclamation laws 
(Act of June 17, 1902, 32 Stat. 388, and Acts ame itory thereof or supple 
mentary thereto) as far as those laws are not in sistent with the provisions 
of this Act, is he reby authorized to construct, on ité nnd nintuin such tae 
ities as may be required to make avai , to ka roo ublie Utility District 
for irrigation, municipal, and domest Ine, sé housand and five hundre 
nere-Teet o ite! ji il m from the ‘ Z es V ere fier desc! by 
Provided, That the Secretary of the Interior shia niiocate to irrigation, tubhk 
pal, and domestic use an appropriate share of the cost of the De Luz Dam and 
Reservoir and shall enter into a contract or contracts with the Fallbro Public 
Utility District for the delivery of seven thousand and five hundred acre-feet 
per annum of water from said reservoir on terms and conditions prescribed by 
the Secretary of the Interior wh h contract or contracts shall mong other 
things provide for payment to the United States, upon such terts and conditions 
and for such period as the Secretary of the Interior shall deem proper, of 
charges which take into account (1) an appropriate portion of the cost of operat 
ing and maintaining the works, including the dam and reserveir and (2) an 
appropriate portion of the capital cost of such works (including, but ithout 
limitation, that share of the cost of the De Luz Dam and Reservoir which th 
Secretary of the interior finds properly llocable to irrigation, municipal, and 
domestic use and such costs of rehabilitation, replaceme! and betterment as 
are required from time to time and as the Secretary of the Interior finds to be 
bevond the abilitv of the water users to pay as an ordinary operation and ain 
tenan charg hich contract or contr ts sha be renewable, under wh 
rei ! ‘ erTrlis nal condi Wis i the Secretar f the Inter j' 
at the o on of he ontra ne body r bodies } ded Phat thre 
tracting futhority herein granted shal e alternative f nd not ee e of, 
such authority provided in the Federal reclamat eu on 
tractil is hereinbefore provided, a re ent « ! = entered into under 
sectiol yd ( the Reclamation Project Ac ‘ Lvs) i eiie re] Hert 
obligation shall be spre ud in trididat ns! rhe . \ I ( ( l | 
niimnber nl Amounts satistactory | he Secretal of e | ( I 1? od 
not e ‘ ne ftv veul oN sive of a adeveloy ( 1 nd i 
hat the ecreturyvy oO the i\ =] 1M ite thre | il ( tthe 
st ‘ 1 ely iD wil rtot Na esery t¢ 0 ‘ he 
Sy } il ritgi n San I ” OUnty lhe I 3 I ! i | 
brook Public Utility Dis et purs nt to Se cor ' 
tions to be vreed upon be en the Sec ry of tl lat Thhe Se tary « ‘ 
Interior, which 1 uations ull conte oO al ‘ hy ‘ re 

nft mentioned me ral n i nderstanay I he secre the 
Inter | transtle ta ‘ Seanre 1! tie ! the el ~ pitti 
} th fo t iting wel or bodies thidis 1 I ro} ‘ rti tine 
operating, 1 intenance, rehabilitation, re ent ferment costs the 
dam and eservoir, such ppropriate roel t aa upeol etweel the 
Secretary of the avy and he Secreta { e Inte 0 ind the contra in 
body or bodies: Provided furthe hat tl ec} ! f the Interior mia iis 
fer to anv body or bodies contracting under this section the care, operatio ind 
maintenance of the facilities constructed by the Secre ry of the Inte Tr n 
conditions satisfactory to the Secreta! ‘ the Inter ! ina h > MMiy « 
l lies, and, ith respect to wh of tl facilities re whted i the |! i 
reser tions. satisfactory also to the Secretary of the Navs 

There are hereby authorized to be appre priated, out of any moneys in the 
Treasury of the United States not othe se appropriated, such sums as mi 


be required to carry out the purposes of this section 








138 SANTA MARGARITA WATER RIGHTS CONTROVERSY 


Sec, 2. That upon the completion of the construction of the dam and reservoir 
at the junction of the Santa Margarita River and De Luz Creek in the county of 
San Diego, State of California, authorized by title II, section 201, and title 
IV, section 401, of the Act of Congress of January 6, 1951 (ch. 1212, Public Law 
910), the joint utilization thereof is hereby authorized by the naval reservations 
located on Rancho Santa Margarita in the county of San Diego, State of California, 
and by the Fallbrook Public Utility District, a public agency of the State of 
California, for flood control, conservation, and storage of water for irrigation, 
municipal, and domestic purposes, for the use and benefit of said naval reserva- 
tions and said Fallbrook Public Utility District on a basis of twelve thousand 
five hundred acre-feet per annum to the Navy and seven thousand five hun- 
dred acre-feet per annum to Fallbrook Public Utility District, all in accord- 
ance with that certain memorandum of understanding between the De- 
partment of the Navy, the Fallbrook Publie Utility District, Department of the 
Army, and the Department of the Interior, agreed to by representatives of said 
agencies of San Diego, California, December 14, 1949, so far as the same is not 
inconsistent with the provisions of this Act and as further hereinafter provided. 

See. 3. The Secretary of the Army through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of December 22, 1944 
(Public Law 534, Seventy-eighth Congress), is authorized to utilize for purposes 
of flood control such portion of the storage capacity of the dam and reservoir 
as may be available. 

Sec. 4. All Federal officers in carrying out this and laws relating to water- 
resources development and utilization, including the furnishing of water to 
national-defense installations, in States or Territories lying wholly or partly 
west of the ninety-eighth meridian, shall proceed in conformity with the laws 
of such States or Territories with regard to the control, appropriation, use, or 
distribution of water and shall not interfere with or acquire any vested right 
except upon specific authorization and upon due compensation being paid there- 
for. The provisions of this Act shall not be construed as affecting or intended 
to affect in any manner whatsoever the provisions of section 8, Reclamation Act, 
1902. 














